Northern District of New York Federal Court Bar Association
in conjunction with Albany Law School

Present:
“Views from the Bench: The Value of Diversity in the Legal
Profession and in the Judiciary”
CLE and Cocktail Reception
Date: October 27, 2021
Time: 5:30 p.m. – 7:30 p.m.
Location: James T. Foley U.S. Courthouse, 445 Broadway, Albany, NY
CLE Credit: 1 credit (Diversity, Inclusion and Elimination of Bias)
Panelists:
Hon. Mae A. D’Agostino, U.S. District Judge
Hon. Wendy A. Kinsella, U.S. Bankruptcy Judge
Hon. Randolph F. Treece, Retired U.S. Magistrate Judge
Moderator:
Associate Dean Antony Haynes, Albany Law School
Our esteemed panel will discuss the value and status of diversity and inclusion
throughout the legal profession and in the judiciary, including diversity and inclusion
initiatives, serving diverse populations, and sensitivity to cultural and other
differences when interacting with members of the public, judges, litigants, attorneys
and court personnel. There will be an opportunity for participants to ask questions of
the panelists, after which the FCBA will host a cocktail reception.

General Order #61 requires masks be worn in the common areas of the Courthouse. Masking protocols
during the presentation and reception will be determined by the presiding judicial officer. Limited seating is

available, so please RSVP to Shelly Childers at schilders@ndnyfcba.org by October 22nd and specifically
indicate whether you wish to attend the CLE, the reception or both.

Mae Avila D'Agostino is a United States District Judge for the Northern District of New York. At
the time of her appointment in 2011, she was a trial attorney with the law firm of D'Agostino,
Krackeler, Maguire & Cardona, PC. Judge D'Agostino is a 1977 magna cum laude graduate of
Siena College in Loudonville, New York. At Siena College Judge D'Agostino was a member of the
women's basketball team. After graduating from College, she attended Syracuse University
College of Law, receiving her Juris Doctor degree in May of 1980. At Syracuse University College
of Law, she was awarded the International Academy of Trial Lawyers award for distinguished
achievement in the art and science of advocacy.
After graduating from Law School, Judge D'Agostino began her career as a trial attorney. She
has tried numerous civil cases including medical malpractice, products liability, negligence, and
civil assault.
Judge D'Agostino is a past chair of the Trial Lawyers Section of the New York State Bar
Association and is a member of the International Academy of Trial Lawyers and the American
College of Trial Lawyers.
Judge D'Agostino has participated in numerous Continuing Legal Education programs. She is an
Adjunct Professor at Albany Law School where she teaches Medical Malpractice. She is a past
member of the Siena College Board of Trustees, and Albany Law School Board of Trustees. She
is a member of the New York State Bar Association and Albany County Bar Association.

Wendy A. Kinsella was sworn in as a United States Bankruptcy Judge for the Syracuse Division
of the Northern District of New York on June 7, 2021.
Prior to her appointment, Judge Kinsella was a partner and the leader of the Financial
Restructuring, Bankruptcy, and Creditors’ Rights practice group at Harris Beach PLLC. In her
practice, she counseled lending institutions and represented secured and unsecured creditors,
surety companies, landlords, and parties seeking to acquire companies through bankruptcy or
uniform commercial code sales. Previously, her practice focused on serving as debtor’s counsel
and as counsel to Chapter 7 and 11 trustees, resulting in her expertise in all aspects of Chapter
7, 11, 12, and 13 filings. As a practicing attorney, Judge Kinsella was actively involved in
diversity and inclusion initiatives, having served as the Chair of Harris Beach’s Council on
Inclusion and Diversity from 2014 to 2019, and as Co-Chair up until her appointment.
Judge Kinsella was an associate and then partner at Martin, Martin & Woodard, LLP prior to its
merger with Harris Beach.
She received a Bachelor of Science degree magna cum laude from Ithaca College, and her Juris
Doctor degree cum laude from Syracuse University School of Law.

Randolph F. Treece is a retired federal magistrate judge formerly of the United States District
Court for the Northern District of New York. He was first appointed to this position in 2001.
Treece was re-appointed in 2009 to a term that was due to expire in 2017. Judge Treece retired
in September 2015. On May 10, 2016, it was announced that Judge Treece joined the Albany,
N.Y.-based law firm E. Stewart Jones Hacker Murphy as of counsel.
Judge Treece has worked in the following positions:
•
•
•
•
•

Counsel to the New York State Comptroller
First deputy of the Capital Defender Office
Assistant New York attorney general
Partner in the law firm of Fritts, Whiting & Treece
Assistant public defender in Renssaeler, N.Y.

Prior to his judicial appointment, he was general counsel for the Office of the Comptroller of
the State of New York. On May 10, 2016, it was announced that Judge Treece joined the Albany,
N.Y.-based law firm E. Stewart Jones Hacker Murphy as of counsel. He also teaches as an
adjunct professor at Albany Law School.

Hoylman-Authored Law Reveals Wide Disparities Between Judicial and NY State
Demographics
NEW YORK - In accordance with legislation introduced and passed last year
(https://www.nysenate.gov/legislation/bills/2019/s7703) by Sen. Brad Hoylman, Senate Judiciary
Chairman, the New York State Office of Court Administration recently released a “2020 SelfReported Statewide Judicial Demographics” report (https://ww2.nycourts.gov/court-research/srjdreport.shtml). The report, drawn from self-reported data from New York’s judges, revealed glaring
disparities between the demographic composition of the bench and the rest of New York State.
With 78% of judges responding to the survey, the report found:
Non-white persons in New York State comprise 44.6 of the total population but only represent
18% of its judges
2.5% of responding judges identified as AAPI, compared to 9% of the state
Only 9% of responding judges identified as Hispanic, whereas 19.2% of the state population
identifies as Hispanic
14% of responding judges identified as Black, compared to 17.6% of New York State’s
population.
In New York City, where the non-white population is 67.9%, non-white judges represented only
27% of judges

Despite making up 51.4% of the New York State population, women hold only 42% of judgeships in
the state

Additionally, people of color and women are also underrepresented in appointed judgeships. Among
respondents that were appointed to their judgeships:
47% were women—compared to their 51.4% share of the New York total population
66% were white—compared to their 55.4% share of the New York total population
11% were Hispanic—compared to their 19.2% share of the New York total population
5% were Asian—compared to their 9% share of the New York total population
15% were black—compared to their 17.6% share of the New York total population
Senate Judiciary Chair Senator Brad Hoylman said: “Our country and our state are grappling with
the consequences of a justice system that - by design - has failed communities of color. We need to
explore every option to remedy these historic injustices, and part of that means putting people on
the bench who reflect the communities they serve. I am proud to have introduced this law to gather
data on who makes up our judiciary - but now it is our job to act on this information.
“Elected officials who appoint judges should look closely at the disparities on our judicial bench particularly at the disparities in those appointments that he controls. If we want to change the
system, we should start by appointing judges who look like our state.”
Subcommittee on Judicial Diversity Chair Senator Zellnor Myrie said: “New Yorkers are entitled to a
justice system that reflects the broad diversity of our city and state. A critical step toward building
confidence and trust in our judicial system includes elevating New Yorkers of color, women, LGBT
candidates and others to the bench who represent the communities they are entrusted to serve. By
appointing more diverse judges, New York can begin to dismantle a system that was created in part
to enforce racial exclusion, and replace it with one that truly serves our entire state.”
In the judicial system, increased diversity helps ensure impartiality and builds public confidence in
the justice system. Hoylman’s 2020 legislation (https://www.nysenate.gov/legislation/bills/2019/s7703)
requires the Office of Court Administration to publish an annual report on judicial diversity, which
includes demographic information about the race/ethnicity, sex, sexual orientation, gender identity,
veteran status, and disability status of New York’s judges and justices.
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Diversity on the Federal Bench Should Be a Priority for the President No Matter His
Party
By Carlos Bollar and Anthony Fassano
November 6, 2020
Appears in: The Legal Intelligencer

On the importance of diversity in the judiciary, U.S. Supreme Court Justice Sonia Sotomayor once noted: "a
different perspective can permit you to more fully understand the arguments that are before you and help you
articulate your position in a way that everyone will understand." The United States has a vast, diverse
population with people from many different backgrounds who have gone through many different experiences.
The federal judiciary does not reflect this diversity.
A diverse bench affords judges the opportunity to exchange ideas and understand different points of view, a
benefit that is impossible when the bench is monolithic. A diverse bench is also a good safeguard against
unconscious and institutional biases because it exposes judges to different ways of thinking. Judges make
decisions all the time that affect people's lives. A judiciary that reflects the population can garner the respect of
the citizenry, lending credibility and fostering the legitimacy of its decisions. In a time when public confidence in
governmental institutions is waning, it is important that public trust in the judiciary remain robust. For these
reasons, the make-up of the judiciary should reflect the make-up of the people whom the judiciary affects. This
is not the case today.
The federal judiciary, like many American institutions, does not reflect the diversity of the country. However,
unlike other institutions, such as corporate America and higher education, the fix to creating a diverse federal
judiciary is relatively simple: the president should nominate, and the Senate should confirm, diverse judges.
Different administrations prioritize different policy goals. The current administration has prioritized filling as
many vacancies in the federal judiciary as possible. With a Republican-controlled Senate, and the changes in
Senate rules that have occurred over the past two decades, the Trump administration has substantially remade
the judicial branch. District and circuit court judges and Supreme Court justices are appointed for life, so this
could be President Donald Trump's most lasting accomplishment.
To put the above in context, as of Oct. 28, just one week before the election, Trump has appointed and the
Senate has confirmed 215 federal judges. By contrast, Presidents Barack Obama and George W. Bush each
appointed 324 judges over their respective eight years in office. In other words, Trump has appointed 66% of
the judges his two predecessors appointed in half of the time.
There are many reasons to explain this result. First, the Republicans have held the majority in the Senate for
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the entirety of Trump's time in office. Neither Obama nor W. Bush enjoyed the same advantage. While
Democrats were in the majority of the Senate for Obama's first six years, it was not until November 2013 that
then-Majority Leader Harry Reid invoked the "nuclear option," which eliminated the filibuster for district and
circuit court nominees. Up until that time, 60 votes were required to end debate on a judicial nominee, thus
giving the minority party an effective veto over any nominee. So Democrats had the power to fill judicial
vacancies that the Republicans now enjoy only for the brief period of time they had 60 senators: from the
beginning of Obama's first term until the death of Sen. Ted Kennedy in August 2009. By contrast, the
Republican Senate has needed only 50 votes to confirm judges or justices nominated by Trump.
Second, the Senate under Leader Mitch McConnell has changed several rules to speed up the judicial process
and reduce the power the minority party has to defeat a nomination. For example, the Senate closed the circle
on the "nuclear option" and eliminated the filibuster for Supreme Court nominees. This was necessary to
advance the nominations of Justices Neil Gorsuch, Brett Kavanaugh and Amy Coney Barrett. Other changes
include the drastic reduction in the amount of time to deliberate on district court nominations and the
elimination of the "blue slip" rule, which allowed home-state senators, regardless of the party, the ability to veto
a nominee from their home state. Although not a rule change, the norm of not considering a new justice during
the last part of a president's term was turned on its head by the current Senate.
Taken together, these changes have afforded the Republican Senate unprecedented power to fill the federal
judiciary with Trump's nominees. And take advantage of this power they have.
But while it is clear that the appointment of federal judges has been a priority, the Trump administration has not
devoted any effort to making the federal bench more diverse. Of the 215 judges Trump has appointed, only
24% (51) are women, according to the Federal Judicial Center. This is in sharp contrast with Obama, for whom
women made up 42% (136) of his judicial appointments, including both of the justices he named to the
U.S. Supreme Court (Judge Merrick Garland, who never received a vote in the Senate, is not included). On the
other hand, women made up 22% (71) of George W. Bush's judicial appointments. Even Obama's
appointments did not come close to matching the percentage of women in the United States, but they were
unquestionably a step in the right direction.
On race, the differences are just as stark. Obama's appointments comprised 19% (61) African American, 11%
(36) Hispanic and 6% (21) Asian. Trump's numbers do not come close to comparing. Of his appointments, 5 %
(11) are African American, 4% (nine) are Hispanic and 6% (13) are Asian. The same can be said for George
W. Bush: 7% (24) African American, 9% (30) Hispanic and 1% (four) Asian.
Data on LGBTQ judges is more difficult to gather. For one thing, the Federal Judicial Center does not collect
this data. More fundamentally, members of the LGBTQ community may choose not to publicly reveal that they
are members of the community. With those caveats in mind, in examining the available data, the Trump
administration's lack of efforts to appoint LGBTQ judges is clear. According to the Minority Corporate Counsel
Association, of all of this administration's appointments, just one judge identifies as LGBTQ. Obama appointed
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10 judges (3% of his appointments) who are open members of the LGBTQ community, while George W. Bush
appointed none.
Thus, it is clear from the above numbers that Trump, with the help of the Republican-led Senate, has
appointed significantly more judges than his immediate predecessors did in the same period of time, and as a
result, the gains in diversity realized under Obama have been reversed. Given our country's every-changing
demographics, the federal judiciary is significantly more white, more male and more straight than the country
as a whole. Further, many of Trump's appointments are young, and with lifetime tenure and the country
becoming increasingly diverse, the federal judiciary runs the risk of looking less like the people in the United
States in the years to come.
This trend has to change. Whichever candidate takes office on Jan. 20, 2021, he should make it a priority to
diversify the federal bench. According to the latest U.S. Census estimates, women make up 50.8% of the
country's population, yet they represent only 38% of the federal judiciary. African Americans comprise 13.4%
of the population, and only 4% of sitting federal judges. The same can be said for Hispanics (18.5% vs. 7%)
and Asians (5.9% vs. 3%). The speed and efficiency with which the Trump administration has appointed and
the Senate has confirmed judges has resulted in very few vacancies currently pending. However, the next four
years will still see turnover in the federal bench, and several judges will be eligible to take senior status. In
short, the president in the next four years will no doubt have the opportunity to appoint a number of new
judges. In doing so, one goal should be to create a diverse bench.
After years of minority underrepresentation, and especially after the last four years of the Trump administration,
it would take a concerted effort by several successive administrations for the federal judiciary to come close to
matching the composition of the country. It is a long-term goal, but the next president should make it a point to
take the first steps along that path. There is a value to a diverse bench and the breadth of experience it will
bring, and that value should be an important consideration when considering judicial appointments in the years
to come.
Carlos Bollar is a partner at Archer & Greiner where he practices environmental law. Bollar handles all types
of environmental cases, including single plaintiff cases, mass actions, class actions and defense of clients in
state and federal government actions. He is the president-elect the Hispanic National Bar Association and a
past president of the Hispanic Bar Association of New Jersey.
Anthony Fassano, a 2010 graduate of Rutgers University Law School, is an associate in the firm's business
litigation group where he has practiced since 2017. He regularly writes articles on a variety of topics, from
cybersecurity to the First Amendment. The views expressed herein are those of the authors and may not
reflect those of PDLG and its member organizations.
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