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I. Federal Rule of Civil Procedure 30(b).  Depositions Take by Oral 
Examination – Notice of the Deposition; Other Formal Requirements 

(B) Notice of the Deposition; Other Formal Requirements 

(1) Notice in General. A party who wants to depose a person by oral 
questions must give reasonable written notice to every other party. The 
notice must state the time and place of the deposition and, if known, the 
deponent's name and address. If the name is unknown, the notice must 
provide a general description sufficient to identify the person or the 
particular class or group to which the person belongs. 

(2) Producing Documents. If a subpoena duces tecum is to be served on 
the deponent, the materials designated for production, as set out in the 
subpoena, must be listed in the notice or in an attachment. The notice to a 
party deponent may be accompanied by a request under Rule 34 to 
produce documents and tangible things at the deposition. 

(3) Method of Recording. 

(A) Method Stated in the Notice. The party who notices the 
deposition must state in the notice the method for recording the 
testimony. Unless the court orders otherwise, testimony may be 
recorded by audio, audiovisual, or stenographic means. The 
noticing party bears the recording costs. Any party may arrange 
to transcribe a deposition. 

(B) Additional Method. With prior notice to the deponent and other 
parties, any party may designate another method for recording 
the testimony in addition to that specified in the original notice. 
That party bears the expense of the additional record or transcript 
unless the court orders otherwise. 

(4) By Remote Means. The parties may stipulate—or the court may 
on motion order—that a deposition be taken by telephone or other 
remote means. For the purpose of this rule and Rules 28(a), 37(a)(2), 
and 37(b)(1), the deposition takes place where the deponent answers 
the questions. 

(5) Officer's Duties. 

(A) Before the Deposition. Unless the parties stipulate otherwise, a 
deposition must be conducted before an officer appointed or 
designated under Rule 28. The officer must begin the deposition with 
an on-the-record statement that includes: 

(i) the officer's name and business address; 

(ii) the date, time, and place of the deposition; 

(iii) the deponent's name; 

https://www.law.cornell.edu/rules/frcp/rule_34
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(iv) the officer's administration of the oath or affirmation to the 
deponent; and 

(v) the identity of all persons present. 

(B) Conducting the Deposition; Avoiding Distortion. If the 
deposition is recorded nonstenographically, the officer must 
repeat the items in Rule 30(b)(5)(A)(i)–(iii) at the beginning of each 
unit of the recording medium. The deponent's and attorneys’ 
appearance or demeanor must not be distorted through recording 
techniques. 

(C) After the Deposition. At the end of a deposition, the officer must 
state on the record that the deposition is complete and must set out 
any stipulations made by the attorneys about custody of the transcript 
or recording and of the exhibits, or about any other pertinent matters. 

(6) Notice or Subpoena Directed to an Organization. In its notice or 
subpoena, a party may name as the deponent a public or private 
corporation, a partnership, an association, a governmental agency, or 
other entity and must describe with reasonable particularity the matters for 
examination. The named organization must then designate one or more 
officers, directors, or managing agents, or designate other persons who 
consent to testify on its behalf; and it may set out the matters on which 
each person designated will testify. A subpoena must advise a nonparty 
organization of its duty to make this designation. The persons designated 
must testify about information known or reasonably available to the 
organization. This paragraph (6) does not preclude a deposition by any 
other procedure allowed by these rules. 

A. Generally, a plaintiff is ordinarily required to make themselves available for 
a deposition within the jurisdiction in which the action was commenced.  
Price v. Priority Transp., 2008 U.S. Dist. LEXIS 77326 (W.D.N.Y. Oct. 1, 
2008) (citing A.I.A. Holdings, S.A. v. Lehman Bros., Inc., 2002 U.S. Dist. 
LEXIS 9218 (S.D.N.Y. 2002)). 

B. Rule 30 allows a court to order “that a deposition be taken by telephone or 
other remote means.”  Fed. R. Civ. P. 30(b)(4); Alpha Capital Anstalt  v. 
Real Goods Solar, Inc., 323 F.R.D. 177 (S.D.N.Y. 2017) (“Holding a 
deposition by videoconference is frequently a preferred solution to mitigate 
the burden of a deposition location inconvenient to one or both sides.” 
(internal quote and citation omitted)). 

1. The parties may stipulate or request a court order to conduct a 
deposition by remote means.  Nowlin . Lusk, 2014 U.S. Dist. LEXIS 
10341 (W.D.N.Y. Jan. 28, 2014). 



4 
 

2. Some courts have held that a hardship showing is unnecessary 
before permitting a telephonic deposition.  See Zito v. Leasecomm 
Corp., 233 F.R.D. 395 (S.D.N.Y. 2006). 

3. Other decisions have held that a party must demonstrate 
compelling circumstances, such as financial hardship or physical 
inability, before a court may order a telephonic deposition over an 
objection.  See Gerasimenko v. Cape Wind Trading Co., 272 
F.R.D. 385 (S.D.N.Y. 2011). 

4. When there is a dispute about the location of a deposition, the court 
is empowered with discretion to make a final determination.  Bank 
of N.Y. v. Meridien BIAO Bank Tanzania Ltd., 171 F.R.D. 135 
(S.D.N.Y. 1997); Alpha Capital Anstalt  v. Real Goods Solar, Inc., 
323 F.R.D. 177 (S.D.N.Y. 2017); In re Subpoena Issued to Dennis 
Friedman, 350 F.3d 65, 69 (2d Cir. 2003) (district court have “broad 
discretion to manage the manner in which discovery proceeds”). 

C. Swearing in the Witness 

1. Federal Rule of Civil Procedure 28.  Persons Before Whom 
Depositions May be Taken 

   (a) Within the United States 

(1) In General. Within the United States or a territory or insular 
possession subject to United States jurisdiction, a deposition 
must be taken before: 

(A) an officer authorized to administer oaths either by federal 
law or by the law in the place of examination; or 

(B) a person appointed by the court where the action is 
pending to administer oaths and take testimony. 

(2) Definition of “Officer.” The term “officer” in Rules 30, 31, 
and 32 includes a person appointed by the court under this rule 
or designated by the parties under Rule 29(a). 

2. Unless the parties stipulate otherwise, the deposition must be 
conducted before an officer as defined in FRCP 28. 

3. As a result of the COVID-19 pandemic, the S.D.N.Y. 
confirmed/clarified that:  “A deposition will be deemed to have been 
conducted ‘before’ an officer so long as that officer attends the 
deposition via the same remote means (e.g., telephone conference 
call or video conference) used to connect all other remote 
participants, and so long as all participants (including the officer) 
can clearly hear and be heard by all other participants.”  Sinceno v. 
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Riverside Church in the City of New York, 2020 U.S. Dist. LEXIS 
47859, at *1 (S.D.N.Y. Mar. 18, 2020).  

D. Can Parties Use FRCP 30(b)(4) to Avoid Traveling to the Forum for 
Depositions? 

1. Shibata v. Swingle, Civil Action No. 3:16-cv-1349, 2018 U.S. Dist. 
LEXIS 226630 (N.D.N.Y. Feb. 26, 2018) (BKS/DEP) 

 Pro se plaintiffs asserted a breach of contract action against the 
Defendant in this diversity action.  The action arose out of a 
proposed residential construction project for property situated in 
New York.  Defendant noticed plaintiff’s deposition to be conducted 
in Binghamton.  Plaintiff requested an order directing that her 
deposition be conducted remotely via videoconference or telephone 
because it would cause a financial hardship for her to travel to the 
district for a deposition. 

Holding:  “…the court is not persuaded that travel to this district 
would impose an extreme hardship on [plaintiff] or that a deposition 
by remote means would be an effective alternative. [Plaintiff] does 
not disclose any extraordinary or unusual expenses, debts, or 
financial obligations, other than ordinary cost-of-living expenses. I 
find that the balance of the certificate of deposit, as well as her real 
estate holdings, reflect that [plaintiff] possesses sufficient funds, 
and traveling to New York for her deposition would not impose an 
extreme hardship. 

 
 Rationale:  The court questioned the truthfulness of plaintiff’s 

portrayal of her financial circumstances, as her alleged living 
expenses totaled over $1,800 per month, while her disclosed 
monthly income totaled only $125 per month.  Magistrate Judge 
Peebles held that “absent compelling circumstances,” because 
plaintiff elected to commence her lawsuit in the Northern District, 
her deposition should be held within the forum.  Further “[i]n an 
action such as this, where defendants will require [plaintiff] to 
review a number of documents during the course of her deposition, 
a telephonic deposition will no doubt be ineffective.” 

2. Packard v. City of New York, 326 F.R.D. 66 (S.D.N.Y. 2018) 

 This was a civil rights action in which the plaintiffs (on behalf of 
themselves and other similarly situated) asserted claims against the 
City of New York arising out of their arrests during the Occupy Wall 
Street protests.  Plaintiff Meacham (who at the time of his arrest 
resided in New York) resided in Taiwan at the time that his 
deposition was noticed.  Defendant moved to compel Meacham to 
appear in New York for an in-person deposition; Meacham cross-
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moved for a protective order allowing him to appear remotely by 
videoconference from Taiwan. 

 Holding: Meacham was permitted to have the option of having his 
deposition taken by videoconference from Taiwan with 2 conditions: 
(1) Meacham had to make all necessary arrangements for having 
his deposition in Taiwan in accordance with the requirements of the 
FRCP; and (2) Meacham had to bear any additional expenses. 

 Rationale:  Meacham had established that it would be somewhat of 
a burden for him to travel to New York for his deposition. Further, 
“[a]ny prejudice to the City of holding a deposition by 
videoconference seems to the Court to be minimal, since the City 
will be able to observe Meacham’s demeanor through the video 
connection.” 

3. Forauer v. Vt. Country Store, Inc., 2014 U.S. Dist. LEXIS 79234 (D. 
Vt. June 11, 2014) 

Defendant made a motion to compel certain plaintiffs to attend their 
depositions in a conditionally certified FLSA action, in which 
plaintiffs alleged that they were not properly compensate for pre- 
and post-shift work.  A potion of the plaintiffs had refused, without 
explanation, to attend depositions, and 4 of the plaintiffs who 
resided outside of the Vermont, sought an alternative means for 
taking their depositions that would not require them to travel to 
Vermont. 

Holding:  In this case, the court finds that, “considering the policy 
behind the FLSA [of] encouraging collective actions so that 
[P]laintiffs may pool their resources, requiring the out-of-state 
[Plaintiffs] to travel to [Vermont] for a deposition would place a 
burden on them that would cancel much of the benefit gained by 
joining in the collective action.”  Accordingly, the court denied the 
defendant’s motion to compel, and ordered the plaintiffs to be 
deposed by remote means pursuant to FRCP 30(b)(4). 

Rationale:  This was an FLSA collective action, in which the 
discovery dispute focused on whether individualized discovery 
should be permitted.  In considering whether representative 
discovery is appropriate in these types of cases, courts can 
consider whether the discovery sought is “unduly burdensome.”  
Here, the court determined that the burden or expense of producing 
the 25 plaintiffs to appear for depositions did not outweigh the 
defendant’s need for the deposition testimony.  The alternative 
means that are offered by FRCP 30(b)(4) may be appropriate in the 
FLSA context because “[o]ne of the chief advantages of opting into 
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a collective action…is that it ‘lowers individual costs to vindicate 
rights by the pooling of resources.””  (quoting Hoffman-La Roche 
Inc. v. Sperling, 493 U.S. 165, 170 (1989)).  Here, the defendant 
provided no compelling reason why the depositions of the out-of-
state plaintiffs could not occur by alternative means. 

II. New York Civil Practice Laws and Rules Section 3113(d) and 22 NYCRR 
202.15 (Videotape Recording of Civil Deposition) 

CPLR 3113(d) The parties may stipulate that a deposition be taken by 

telephone or other remote electronic means and that a party may participate 

electronically.  The stipulation shall designate reasonable provisions to 

ensure that an accurate record of the deposition is generated, shall specify, if 

appropriate, reasonable provisions for the use of exhibits at the deposition; 

 shall specify who must and who may physically be present at the deposition; 

 and shall provide for any other provisions appropriate under the 

circumstances.  Unless otherwise stipulated to by the parties, the officer 

administering the oath shall be physically present at the place of the 

deposition and the additional costs of conducting the deposition by telephonic 

or other remote electronic means, such as telephone charges, shall be borne 

by the party requesting that the deposition be conducted by such means. 

22 NYCRR 202.15  Videotape Recording of Civil Depositions 

(a) When permitted. 

Depositions authorized under the provisions of the Civil Practice Law and 
Rules or other law may be taken, as permitted by section 3113(b) of the Civil 
Practice Law and Rules, by means of simultaneous audio and visual 
electronic recording, provided such recording is made in conformity with this 
section. 

(b) Other rules applicable. 

Except as otherwise provided in this section, or where the nature of 
videotaped recording makes compliance impossible or unnecessary, all rules 
generally applicable to examinations before trial shall apply to videotaped 
recording of depositions. 

(c) Notice of taking deposition. 

Every notice or subpoena for the taking of a videotaped deposition shall state 
that it is to be videotaped and the name and address of the videotape 
operator and of the operator's employer, if any. The operator may be an 
employee of the attorney taking the deposition. Where an application for an 
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order to take a videotaped deposition is made, the application and order shall 
contain the same information. 

(d) Conduct of the examination. 

(1) The deposition shall begin by one of the attorneys or the operator stating 
on camera: 

(i) the operator's name and address; 

(ii) the name and address of the operator's employer; 

(iii) the date, the time and place of the deposition; and 

(iv) the party on whose behalf the deposition is being taken. 

The officer before whom the deposition is taken shall be a person authorized 
by statute and shall identify himself or herself and swear the witness on 
camera. If the deposition requires the use of more than one tape, the end of 
each tape and the beginning of each succeeding tape shall be announced by 
the operator. 

(2) Every videotaped deposition shall be timed by means of a time-date 
generator which shall permanently record hours, minutes and seconds. Each 
time the videotape is stopped and resumed, such times shall be orally 
announced on the tape. 

(3) More than one camera may be used, either in sequence or 
simultaneously. 

(4) At the conclusion of the deposition, a statement shall be made on camera 
that the recording is completed. As soon as practicable thereafter, the 
videotape shall be shown to the witness for examination, unless such 
showing and examination are waived by the witness and the parties. 

(5) Technical data, such as recording speeds and other information needed to 
replay or copy the tape, shall be included on copies of the videotaped 
deposition. 

(e) Copies and transcription. 

The parties may make audio copies of the deposition and thereafter may 
purchase additional audio and audio-visual copies. A party may arrange to 
have a stenographic transcription made of the deposition at his or her own 
expense. 

(f) Certification. 
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The officer before whom the videotape deposition is taken shall cause to be 
attached to the original videotape recording a certification that the witness 
was fully sworn or affirmed by the officer and that the videotape recording is a 
true record of the testimony given by the witness. If the witness has not 
waived the right to a showing and examination of the videotape deposition, 
the witness shall also sign the certification in accordance with the provisions 
of section 3116 of the Civil Practice Law and Rules. 

(g) Filing and objections. 

(1) If no objections have been made by any of the parties during the course of 
the deposition, the videotape deposition may be filed by the proponent with 
the clerk of the trial court and shall be filed upon the request of any party. 

(2) If objections have been made by any of the parties during the course of 
the deposition, the videotape deposition, with the certification, shall be 
submitted to the court upon the request of any of the parties within 10 days 
after its recording, or within such other period as the parties may stipulate, or 
as soon thereafter as the objections may be heard by the court, for the 
purpose of obtaining rulings on the objections. An audio copy of the sound 
track may be submitted in lieu of the videotape for this purpose, as the court 
may prefer. The court may view such portions of the videotape recording as it 
deems pertinent to the objections made, or may listen to an audiotape 
recording. The court, in its discretion, may also require submission of a 
stenographic transcript of the portion of the deposition to which objection is 
made, and may read such transcript in lieu of reviewing the videotape or 
audio copy. 

(3) 

(i) The court shall rule on the objections prior to the date set for trial and shall 
return the recording to the proponent of the videotape with notice to the 
parties of its rulings and of its instructions as to editing. The editing shall 
reflect the rulings of the court and shall remove all references to the 
objections. The proponent, after causing the videotape to be edited in 
accordance with the court's instructions, may cause both the original 
videotape recording and the deleted version of the recording, clearly 
identified, to be filed with the clerk of the trial court, and shall do so at the 
request of any party. Before such filing, the proponent shall permit the other 
party to view the edited videotape. 

(ii) The court may, in respect to objectionable material, instead of ordering its 
deletion, permit such material to be clearly marked so that the audio recording 
may be suppressed by the operator during the objectionable portion when the 
videotape is presented at the trial. In such case the proponent may cause 
both the original videotape recording and a marked version of that recording, 
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each clearly identified, to be filed with the clerk of the trial court, and shall do 
so at the request of any party. 

(h) Custody of tape. 

When the tape is filed with the clerk of the court, the clerk shall give an 
appropriate receipt for the tape and shall provide secure and adequate 
facilities for the storage of videotape recordings. 

(i) Use at trial. 

The use of videotape recordings of depositions at the trial shall be governed 
by the provisions of the Civil Practice Law and Rules and all other relevant 
statutes, court rules and decisional law relating to depositions and relating to 
the admissibility of evidence. The proponent of the videotaped deposition 
shall have the responsibility of providing whatever equipment and personnel 
may be necessary for presenting such videotape deposition. 

(j) Applicability to audio taping of depositions. 

Except where clearly inapplicable because of the lack of a video portion, 
these rules are equally applicable to the taking of depositions by audio 
recording alone. However, in the case of the taking of a deposition upon 
notice by audio recording alone, any party, at least five days before the date 
noticed for taking the deposition, may apply to the court for an order 
establishing additional or alternate procedures for the taking of such audio 
deposition, and upon the making of the application, the deposition may be 
taken only in accordance with the court order. 

(k) Cost. 

The cost of videotaping or audio recording shall be borne by the party who 
served the notice for the videotaped or audio recording of the deposition, and 
such cost shall be a taxable disbursement in the action unless the court in its 
discretion orders otherwise in the interest of justice. 

(l) Transcription for appeal. 

On appeal, visual and audio depositions shall be transcribed in the same 
manner as other testimony and transcripts filed in the appellate court. The 
visual and audio depositions shall remain part of the original record in the 
case and shall be transmitted therewith. In lieu of the transcribed deposition 
and, on leave of the appellate court, a party may request a viewing of portions 
of the visual deposition by the appellate court but, in such case, a transcript of 
pertinent portions of the deposition shall be filed as required by the court. 
 

 A. Swearing in of the Witness 
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1. The party authorized to administer the oath, typically a notary 
public, must be present with the witness during the witness’s 

testimony.  CPLR § 3113(d); Washington v. Montefiore Hosp., 7 
A.D.3d 945 (3d Dept. 2004). 

2. However, as a result of the COVID-19 pandemic, the Governor has 
allowed all notarial acts to be performed by remote means.  
Executive Order 202.74 (effective March 19, 2020-April 18, 2020) 
and Executive Order 202.28 and 202.29 (extending the relevant 
portions of 202.74 through June 6, 2020). 

Any notarial act that is required under New York State law is 
authorized to be performed utilizing audio-video technology 
provided that the following conditions are met:  

• The person seeking the Notary’s services, if not personally 
known to the Notary, must present valid photo ID to the Notary 
during the video conference, not merely transmit it prior to or 
after;  

• The video conference must allow for direct interaction between 
the person and the notary (e.g., no pre-recorded videos of the 
person signing);  

• The person must affirmatively represent that he or she is 
physically situated in the State of New York;  

• The person must transmit by fax or electronic means a legible 
copy of the signed document directly to the Notary on the same 
date it was signed;  

• The Notary may notarize the transmitted copy of the document 
and transmit the same back to the person; and  

• The Notary may repeat the notarization of the original signed 
document as of the date of execution provided that Notary 
receives such original signed document together with the 
electronically notarized copy within thirty days after the date of 
execution.  
 

a. The Executive Orders allowing a deponent to be sworn in 
remotely during the COVID-19 pandemic apply only to 
witnesses who are physically situated within New York at the 
time of the deposition.   

b. The New York Department of State has issued guidance to 
notaries who are notarizing documents remotely pursuant to the 
relevant Executive Orders.  Arguably, some of this guidance 
could apply to notaries who are swearing in witnesses for 
depositions.  See 
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https://www.dos.ny.gov/licensing/notary/DOS_COVID19_Remot
eNotaryGuidance.pdf 
 
i. The person seeking the Notary’s services, if not 

personally known to the Notary, must present a valid 
photo ID to the Notary during the video conference, not 
merely transmit it prior to or after 

ii. The video conference must allow for direct interaction 
between the person and the Notary (e.g. no pre-recorded 
videos of the person signing) 

iii. The person must affirmatively represent that he or she is 
physically situated in the State of New York 

iv. The EO does not authorize other officials to administer 
oaths or to take acknowledgements, and only applies by 
notary publics commissioned by the Secretary of State’s 

office. 

 

https://www.dos.ny.gov/licensing/notary/DOS_COVID19_RemoteNotaryGuidance.pdf
https://www.dos.ny.gov/licensing/notary/DOS_COVID19_RemoteNotaryGuidance.pdf
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3 Tips For Deposing Difficult Witnesses 
Remotely
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Law360 (April 17, 2020, 5:21 PM EDT) -- Many lawyering tasks can be 
handled easily, and just as effectively, remotely. Taking a deposition of an 
uncooperative witness, though, is one task made immeasurably more difficult 
during the current pandemic.

Although the end product of a deposition is a written transcript that can be just 
as easily produced via a virtual deposition, much of the art of taking a 
deposition comes down to reading and deploying body language and using 
momentum to control adverse witnesses. As incredible as technology has 
become, it offers poor substitutes for nonverbal communication, which can 
have pivotal effects on how a deposition transcript unfolds.

While this may not be a problem where the witness is cooperative, that is rarely the case. And as more 
and more courts around the country order that depositions be held remotely, many attorneys will soon 
be in the unenviable position of deposing adverse witnesses remotely.[1]

Here, I offer a three strategic tips for those still learning to navigate these new dynamics. Notably, my 
perspective on depositions is informed by my experiences from various angles: as a trial attorney 
building the record; an appellate litigator making strategic decisions based on that record; and a 
judicial law clerk poring through the record to arrive at recommendations for judges.

1. Get to know the technology and make sure you have standby support

There are myriad services offering technological options for remote depositions. Consider scheduling 
demos with several services to find the best fit for your style and the particular deposition.

Once you’ve chosen a provider, be sure to run at least one, if not several, follow-up demos to 
troubleshoot and develop full comfort with the software. Understand all of the various functions of the 
software so that you know, for instance, to request that the private chat function between the witness 
and his counsel be deactivated for your deposition.

Notably, certain facets of the technology have been designed to cater to the strategic needs of 
depositions. For instance, services are careful to give the deposing attorney full and complete control 
of when the witness is privy to each exhibit.

Regardless of whether you choose to use a share screen function to present exhibits or an outside 
exhibit management program like eDepoze, you have full control over when the witness and opposing 
counsel has access to each document. With share screen, no one is able to see the exhibits until the 
attorney presses the button to begin screen sharing, and with exhibit management programs, no one 
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will see the exhibits until you formally introduce them.

Regardless of which form of exhibit presentation you choose, however, make sure to practice with the 
program until it becomes as rote as, for instance, the process of marking an exhibit or laying 
foundation. Technological glitches can be an insidious barrier to getting key admissions from a 
difficult witness, because the strategy may often turn on projecting authority and using the element of 
surprise.

With that in mind, make sure you know exactly how to introduce an exhibit on the software at the 
exact time you need it. Presenting a smoking gun exhibit only to be hit by a technological hiccup 
gives the witness (and her counsel) much-needed time to regroup and formulate explanations that 
dodge key admissions. This is not to say that you can ever ward against all glitches, but developing 
agility with the software will ensure that any issues will not throw you off focus.

Attorneys are also well-advised to pay extra for a dedicated standby technician, a service many 
providers offer. Even without a standby person, providers can always be reached to fix glitches, and 
for the most part, they are resolved in approximately 10 minutes. Reserving a technician in advance 
just for your deposition can reduce that lag time and keep the parties’ focus on the questioning.

2. Be sure to hire a videographer, and consider making more note and stipulations on the 

record.

Hiring a certified videographer is a must.[2] First, without a certified videographer, any footage of a 
deposition that may be captured by the software is not admissible at trial. Second, unless you’re 
deposing a movie star, most people do not feel comfortable being recorded. Videography can be an 
added tool in your arsenal to subtly exert pressure on the witness and opposing counsel.

Third and perhaps most importantly, videography can offset many of the disadvantages of taking a 
remote deposition.

In an in-person deposition, you would be entitled to look at any notes that the witness has brought to 
the session, and you would know if opposing counsel were coaching the witness. In a remote setting, 
it is not possible to know for certain whether the witness is consulting notes taped to the wall across 
from him, or covertly reading private text messages or emails from his attorney.

It is unlikely that you will be able to lock down a witness’s computer and phone, so consider having 
the witness sit a few feet back from the screen, such that his torso and arms are fully visible. Then, 
have him testify on the record at the beginning of the deposition that he has no other programs open 
and will not be consulting any notes, texts, emails, chats, or anything of the sort while in session.

This makes it so that if the witness later appears to be consulting another source, you can note that on 
the written record in a timely and clear fashion — both to alert the court and to control the witness.

Indeed, consider erring on the side of making more stipulations and notes upfront and on the record, 
whether it pertains to the validity of having the witness be sworn over videoconference, or whether 
additional time incurred by technological issues will go toward the federal rules’ ceiling of seven 
hours.[3]

3. Consider adopting a different style that may be better suited to videoconference.
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Deposition style is a very personal matter that comes down to the most effective technique for the 
particular attorney. Certain styles, however, may be extremely forceful in person and have limited 
effectiveness over videoconference. If you usually play the “bad cop,” consider whether your go-to 
techniques may inflict less distress on a witness who is in the comfort of her own home and where 
your presence is limited to a small screen.

And, if you frequently deploy using long pauses to induce the witness to fill the silence, think about 
whether that may work less forcefully now that the parties are no longer in the same room together. 
Indeed, extended silence may in fact give the witness or her counsel opportunity to muck up your 
record — such as by inquiring whether the audio has dropped and asking whether you are still 
connected.

The possibility of technical issues may also counsel attorneys to prepare questioning and outlines in 
the form of modules that are more malleable in sequence. Technology demands flexibility. If an 
important line of questioning loses momentum or force due to a break in internet connection, consider 
falling back to safer ground, and revisiting the original topic when momentum has built up again.

Similarly, if you’re having a hard time getting the witness to give you a clean admission, consider a 
method by which you return to an important topic throughout the deposition, intermingling those 
questions with more innocuous questions on other topics.

Split what would otherwise be one block of important questioning into two or three blocks, and 
spread them out over the course of the day. This may be more effective than asking them in close 
sequence, which will tip the witness off to the exact admission you’re pursuing, and likely cause 
defense counsel to interject.

Of course, this approach works only for certain types of topics and questions, but if you are used to 
working off a set order of closely related questions, the technique may be more applicable than you 
might think.

Remember that law clerks, judges and jurors rarely read entire swaths of the transcript sequentially or 
in full: instead, they will read what you present to them, through quotes in your filings and exhibits. 
As such, getting a series of interrelated testimony culminating in one key admission can be effective 
even if it is meted out over the course of the day because you can still cobble the bits together after 
the fact. And of course, it is certainly better than no admission at all.

Finally, repurpose what travel time you save by writing tight questions that are closely hewed to the 
exhibits. This serves a dual purpose.

First, it is always the case that well-worded and artfully written questions give adverse witnesses less 
room to wriggle away from the admissions you’re after. It is even more vital now that you are limited 
to engaging with the witness through the narrow confines of a computer screen.

Second, questions that hew closely to the language of the underlying documents give you the 
flexibility to get fundamental testimony before tipping your hand with the exhibits themselves. In 
some situations, they may even allow you to dispense with introducing certain exhibits altogether.

This can be critical if you encounter repeated issues with the exhibit management software, as you 
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might be able to save valuable time without much sacrifice by working off your questions alone. It 
can also be a game-changer if you find that a lag is repeatedly giving the witness or defense counsel 
enough lead time with key exhibits to come up with evasive explanations and disruptive interjections 
that impede your ability to create a clean record.

There are many advantages to remote depositions, chief among them flexibility, reduction in expenses 
and travel, the increased likelihood that defense counsel will zone out or get distracted, and even ease 
of training access for junior associates who would otherwise not be able to attend and observe a 
deposition.

Most of all, though, they have become a necessity. Through diligent preparation, attorneys can ward 
against the disadvantages of deposing difficult witnesses remotely and still accord their clients the 
best advocacy possible while staying safe and healthy during these extraordinary times.

Qian Julie Wang is an associate at Robins Kaplan LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, 
its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice.

[1] Courts across the country, ranging from the U.S. District Court for the Southern District of New 
York and the U.S. District Court for the Northern District of Illinois to the U.S. District Court for the 
the Middle District of Louisiana, have ordered that depositions go forward via videoconference. At 
least one court, in the District of Delaware, has declined to compel depositions by videoconference, 
indicating instead that the depositions did not need to proceed as scheduled prior to the coronavirus 
outbreak.

[2] Although videography does mean additional cost, much of that cost may be defrayed by the 
savings in airfare and accommodations that regular depositions would otherwise incur.

[3] Some courts have offered clear guidance on the swearing-in process. The Southern District of 
New York, for instance, has specifically ordered in one case:

Unless the parties stipulate otherwise, the deposition must be “conducted before an officer 
appointed or designated under FRCP 28” and the deponent must be placed under oath by that 
officer. “Before an officer” includes an officer that attends the deposition via the same remote 
means (e.g. telephone conference call or video conference).

The Florida Supreme Court has also explained that witnesses may be sworn “remotely by audio-video 
communication technology from a location within the State of Florida, provided they can positively 
identify the witness.” If the witness is outside of Florida, he or she “may consent to being put on oath 
via audio-video communication technology by a person qualified to administer an oath in the State of 
Florida.”

For a reprint of this article, please contact reprints@law360.com.
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Introduction
As readers of this column are no doubt 
painfully aware, I have been obsessed 
with a 2010 decision from the Fourth 
Department, Thompson v. Mather,1 
wherein a unanimous panel of that 
court, in a memorandum opinion, held:

We agree with plaintiff that coun-
sel for a nonparty witness does 
not have a right to object during or 
otherwise to participate in a pre-
trial deposition.2

In short, counsel for the non-party 
has no role to play.

The first trial level decision to apply 
Thompson, in 2011, was Sciara v. Surgi-
cal Associates of Western New York, P.C.,3 
where Justice Curran, while agreeing 
that Thompson did not permit counsel 
for a non-party witness to “actively 
participate” in the deposition, held that

. . . Thompson should be read in 
light of its facts. There, the Fourth 
Department addressed attempts 
by a nonparty witness’s counsel 
to object to form and relevance. 
The relief requested by plaintiff 
on the motion involved in Thomp-
son excepted out objections for 
“privileged matters” and questions 
deemed “abusive or harassing.” 
Thus, the facts in Thompson do not 
support a conclusion that counsel 
for a nonparty witness is prohib-
ited  from protecting his or her 
client from an invasion of a privi-
lege or plainly improper question-
ing causing significant prejudice if 
answered.

Uniform Rules §§ 221.2 and 221.3 
are not limited to parties but apply 

to “deponents.” Thus, in the event 
that a question posed to a nonpar-
ty fits within the three exceptions 
listed in § 221.2, the nonparty’s 
attorney is entitled to follow the 
procedures set forth in §§ 221.2 
and 221.3. In accordance with these 
rules, the examining party is enti-
tled to complete the remainder of 
the deposition. In the event a dis-
pute arises regarding the applica-
tion of the Uniform Rules, CPLR 
3103(a) authorizes any “party” or 
“person from whom discovery is 
sought” to apply for a protective 
order. Either a “party” or “person 
from whom discovery is sought” 
is therefore entitled to suspend the 
deposition to serve such a motion. 
The deposition is stayed while the 
motion is pending.

* * *
Based on the above, the request by 
Dr. Chopra’s counsel to “actively” 
participate and represent his cli-
ent’s interests during the deposi-
tion is denied. Rather, his role dur-
ing the deposition is limited to the 
situations governed by Uniform 
Rules §§ 221.2 and 221.3.4

In short, no role could not possibly 
mean no role.

On March 15, 2013, the Fourth 
Department decided the appeal of Jus-
tice Curran’s order in Sciara. By a 3-2 
decision, the majority held that counsel 
for the non-party may not participate 
in the deposition in a limited manner 
based upon §§ 221.2 and 221.3, but 
affirmed the right of the non-party to 
seek a protective order.5

In short, no role means no role.
The Sciara decision is important for 

two reasons. First, in affirming Thomp-
son and eschewing any carve-out for 
privilege or other sensitive matter, the 
Fourth Department decision, which 
I believe is controlling statewide,6 
represents a significant change in the 
practice of conducting and defending 
non-party depositions from what had 
been accepted as the norm by the vast 
majority of attorneys in the state, to 
wit, that counsel for the non-party had 
the right to participate in the deposi-
tion in the same manner as counsel 
for a party. Second, the majority and 
dissenting opinions offer alternative 
views on how to resolve the tension 
between a statute, the CPLR, and a 
regulation, the Uniform Rules for the 
Trial Courts, when the two are, or 
appear to be, in conflict.

The Majority’s Opinion
The majority’s opinion was short and 
to the point:

As we stated in Thompson, “coun-
sel for a nonparty witness does 
not have a right to object during 
or otherwise to participate in a 
pretrial deposition. CPLR 3113(c) 
provides that the examination and 
cross-examination of deposition 
witnesses shall proceed as permit-
ted in the trial of actions in open 
court,” and it is axiomatic that 
counsel for a nonparty witness is 
not permitted to object or oth-
erwise participate in a trial. We 
recognize that 22 NYCRR 221.2 
and 221.3 may be viewed as being 
in conflict with CPLR 3113(c) inas-

Burden of Proof
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refers to objections “made by any 
of the parties during the course of 
the deposition” (emphasis added). 
Here, the deposition was not taken 
pursuant to that rule, but rather 
was taken pursuant to 22 NYCRR 
part 221, entitled Uniform Rules for 
the Conduct of Depositions, which 

permits deponents, not merely “par-
ties,” to raise objections during 
the course of the deposition. We 
note that, in Thompson, the plaintiff 
moved for an order precluding the 
nonparty deponent’s counsel from 
objecting to the videotaped trial 
testimony “except as to privileged 
matters or in the event that she 
were to deem questioning to be 
abusive or harassing.” Thus, even 
the plaintiff’s counsel in Thompson 
recognized that a nonparty has cer-
tain rights at the deposition.

The majority also relies, as did 
this Court in Thompson, on CPLR 
3113(c), which provides that the 
examination and cross-examina-
tion of deposition witnesses “shall 
proceed as permitted in the trial of 
actions in open court.” The majority 
thus concludes that, because coun-
sel for a nonparty witness is not 
permitted to object or otherwise to 
participate at a trial, counsel for the 
nonparty witness likewise is not 
permitted to object or otherwise 
participate at the nonparty’s depo-
sition. The majority believes that 
there is a conflict between CPLR 
3113(c) and 22 NYCRR 221.2 and 
221.3, which regulations permit an 
“attorney” to interrupt a deposi-
tion in specified circumstances.

We do not believe that CPLR 3113(c) 
must be interpreted in a manner 
that establishes a conflict with the 
Uniform Rules for the New York 
State Trial Courts. “Where the lan-

much as sections 221.2 and 221.3 
provide that an “attorney” may 
not interrupt a deposition except 
in specified circumstances. Never-
theless, it is well established that, 
in the event of a conflict between a 
statute and a regulation, the statute 
controls.

We also recognize the practical dif-
ficulties that may arise in connec-
tion with a nonparty deposition, 
which also have been the subject of 
legal commentaries. However, we 
decline to depart from our conclu-
sion in Thompson that the express 
language of CPLR 3113(c) prohib-
its the participation of the attor-
ney for a nonparty witness during 
the deposition of his or her client. 
We further note, however, that the 
nonparty has the right to seek a 
protective order, if necessary.7

The Dissent’s Opinion
The dissenting Justices would have 
affirmed Justice Curran’s holding:

We respectfully dissent in part 
because we cannot agree with 
the majority that Supreme Court 
erred in granting in part the cross 
motion of Usha Chopra, M.D. 
(respondent), a nonparty, by per-
mitting respondent’s counsel to 
participate in a limited fashion 
during plaintiffs’ continued depo-
sition of respondent. We therefore 
would affirm the order. The major-
ity relies on the statement of this 
Court in Thompson v Mather that 
“counsel for a nonparty witness 
does not have a right to object 
during or otherwise to participate 
in a pretrial deposition.” We note 
that Thompson involved 22 NYCRR 
202.15, which concerns the vid-
eotaping of deposition testimony 
that may be filed with the clerk 
of the trial court and specifically 

guage of a statute is ambiguous or 
uncertain, the construction placed 
on it by contemporaries . . . will 
be given considerable weight in 
its interpretation,” as in the case 
of a practical construction that has 
received general acquiescence for a 
long period of time. In that regard, 

CPLR 3113(c), which became effec-
tive in 1963 with the adoption  
of the CPLR in place of the prior 
Civil Practice Act, does not have 
a direct corollary in the Civil Prac-
tice Act. Former section 202 of the  
Civil Practice Act discusses the 
“[m]anner of taking testimony” in 
a deposition, but there is no identi-
cal predecessor to CPLR 3113(c).

The rules in question here, namely, 
22 NYCRR 221.1 and 221.2, became 
effective in 1986,8 approximate-
ly 23 years after the adoption of 
CPLR 3113(c). As one commentator 
has stated, numerous cases over 
the years addressing issues aris-
ing at depositions of nonparties 
have noted, without comment or 
criticism, the active participation 
of counsel for the nonparty at the 
deposition (David Paul Horowitz, 
May I Please Say Something, 83 NY 
St BJ 82, 83 [July/Aug. 2011], citing 
Horowitz v Upjohn Co., 149 AD2d 
467). We can only presume that the 
Chief Administrator of the Courts 
was aware of CPLR 3113(c) when 
the Uniform Rules regarding depo-
sitions were adopted and that the 
Chief Administrator would not cre-
ate a direct conflict with a statute.

The long-standing practice of 
counsel for a nonparty witness 
objecting at a deposition is exem-
plified by the Second Depart-
ment’s decision in Horowitz. There, 
the Second Department stated that 
the nonparty witness, a partner 

Sciara represents a significant change in the practice of  
conducting and defending non-party depositions, to wit, that  
counsel for the non-party had the right to participate in the  

deposition in the same manner as counsel for a party.
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latively overturn Thompson. The bill 
was drafted prior to the release of the 
decision in Sciara, which by reject-
ing a narrow carve-out for privilege, 
adds additional support for those 
in favor of the proposed legislation. 
Whether the proposed bill, or others 
like it, gain any traction this spring 
is beyond my prognosticative abili-
ties. What I can say with certainty 
is that “no role means no role,” and 
that everyone should put aside all 
legal work and enjoy Memorial Day  
weekend! 	 n

1.	 70 A.D.3d 1436 (4th Dep’t 2010).

2.	 Id.

3.	 32 Misc. 3d 904 (Sup. Ct., Erie Co. 2011).

4.	 Id. at 913–14 (citations omitted).

5.	 Sciara v. Surgical Assocs. of W. N.Y., P.C., 2013 
WL 1064824, 2013 N.Y. Slip Op. 01741 (4th Dep’t 
2013). The Fourth Department also issued a 
memorandum decision that same day affirming 
the grant of “defendants’ motion seeking a court 
appointed referee to supervise any future deposi-
tions in this matter.” Sciara v. Surgical Assocs. of 
W. N.Y., P.C., 2013 WL 1064827, 2013 N.Y. Slip Op. 
01742 (4th Dep’t 2013)

6.	 See Mountain View Coach Lines, Inc. v. Storms, 
102 A.D.2d 663 (2d Dep’t 1984).

7.	 Sciara, 2013 N.Y. Slip Op. 01741 (citations 
omitted, emphasis added).

8.	 2006.

9.	 Sciara, 2013 N.Y. Slip Op. 01741 (most citations 
omitted).

There is also the practical ques-
tion faced by a nonparty at the 
deposition, when the statute of 
limitations has not yet run against 
that nonparty. Indeed, the deci-
sion in Thompson encourages a 
plaintiff, faced with commencing 
an action against several defen-
dants, whether in the medical 
malpractice realm or some other 
area of law, to name the seemingly 
least culpable party as a defendant 
and depose ostensibly more cul-
pable parties, with the idea that 
information, perhaps incriminat-
ing and always under oath, may 
be gleaned from the “nonparties” 
who do not have the right to have 
counsel present.

In conclusion, we do not believe 
that there is a direct and obvious 
conflict between CPLR 3113(c) and 
the Uniform Rules, and we further 
conclude that the court did not 
abuse its discretion in allowing 
the nonparty witness here to have 
counsel present at the deposition 
for a limited purpose. We therefore 
would affirm the order.9

Conclusion
For the 2013 legislative session, the 
OCA CPLR Advisory Committee has 
once again proposed a bill to legis-

of the defendant physicians at the 
time the infant plaintiff’s mother 
was their patient, was entitled to 
refuse to answer questions that 
sought testimony in the nature of 
opinion evidence. There was no 
discussion of CPLR 3113(c) or the 
rules. The relief fashioned by the 
Second Department “was favor-
able to the objections raised by counsel 
for the non[]party at the deposition. 
The Second Department evinced 
no problem with the participation 
of counsel for the nonparty at the 
deposition, thereby, at the very 
least impliedly countenancing the 
practice” (Horowitz, 83 NY St BJ at 
83 [emphasis added]).

In our view, the result reached by 
the court here was reasonable. It 
is beyond cavil that trial courts 
have broad discretion in super-
vising discovery. For example, 
CPLR 3101(b) provides that, “[u]
pon objection by a person entitled 
to assert the privilege, privileged 
matters should not be obtainable.” 
That section suggests that a non-
party may not be required to dis-
close privileged matter whether 
it be at a deposition or at trial. 
The question of what constitutes 
“privileged matter” is a signifi-
cant legal one and we fail to see 
how a nonparty witness at a depo-
sition, without the benefit of coun-
sel, would be so knowledgeable 
as to assert the privilege in the 
appropriate circumstance. Simi-
larly, CPLR 3103(a) authorizes a 
court, on its own initiative, “or 
on motion of any party or of any 
person from whom discovery is 
sought,” to issue a protective order 
denying, limiting, conditioning or 
regulating the use of any disclo-
sure device. That section similarly 
would allow a nonparty witness, 
as “any person from whom dis-
covery is sought,” to seek a pro-
tective order conditioning the use 
of a deposition by allowing the 
nonparty to have counsel at the 
deposition for the purpose of rais-
ing appropriate objections.
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Reinventing 
Witness Preparation

K e n n e t h  R .  B e r m a n

The author is a partner at Nutter McClennen & Fish, LLP, Boston.

Surprise! They taught us all wrong. We should be doing it so 
differently.

We’ve prepared witnesses for deposition and cross-examina-
tion so many times, we can do it in our sleep. Listen carefully to 
the question. Don’t try to answer a question you don’t understand.

We’ve seen it in the training videos. Answer only the question 
that’s asked, not the question you think they meant to ask. Don’t try 
to improve on the question.

We’ve heard it at CLEs and learned it in trial practice classes. 
Above all, don’t volunteer information. If they ask you whether you 
were at Grand Central Station on Tuesday, the answer is “No”; not 

“No, I was there on Wednesday.”
We’ve watched colleagues do this drill with innumerable clients 

in countless witness preparation meetings. If there’s even a single 
word in the question you don’t understand or if there’s some ambigu-
ity in the question, just say “I don’t understand the question.” Or say 

“Can you rephrase the question, please?”
We’ve given the familiar warnings. When the other side is asking 

you questions, that’s not the time to try to win your case. Your job is 
simply not to lose it. Just answer the question they ask you. If there’s 
other information you think helps your case but the question doesn’t 
call for it, resist the impulse to volunteer it. If I think the information 
is helpful, I’ll get it from you when it’s my turn to ask you questions.

We’ve trained witnesses about what to do when their memo-
ries are impaired or deficient. It’s not a sin if you don’t remember 
something. If that happens, don’t try to come up with an answer 
anyway. Just say “I don’t recall.” And if you don’t know something, 
just say “I don’t know.” That’s perfectly OK.

And we’ve cautioned witnesses about the big differences be-
tween testimony and conversations. Giving testimony is not like 
having a conversation. In a conversation, you’re trying to engage 
the other person and get the person to be more interested in what 
you have to say. You say things that help the other person ask you 
more questions because you want the person to be more interested 
in you. But when you testify and the lawyer on the other side is 
asking you the questions, it’s just the opposite. Avoid the tempta-
tion to turn it into a conversation. Keep your answers as short as 
possible. Don’t elaborate. Just answer the question and stop.

We litigators have been preparing witnesses like this for so 
long that no one questions it. It’s the bedrock of witness prepa-
ration. It’s gospel. It’s what good litigators do.

But before we give these standard instructions to another 
witness, we need to think about how slavishly adhering to them 
can harm our cases and cost us valuable opportunities to win 
them. And to do that, we need to consider how these instructions 
probably evolved and what purposes they were meant to serve.
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The Standard Instructions
The standard instructions undoubtedly developed after watch-
ing witnesses make catastrophic mistakes. Hearing a witness 
say things that needlessly opened up a line of damaging ques-
tions must have led to the advice to answer only the question 
asked and not volunteer anything. Seeing a witness answer an 
ambiguous question in the way the witness privately interpreted 
it, rather than in the way someone else might interpret it, must 
have led to the advice that, if the question has even a slight 
ambiguity, just state that you don’t understand it. To be sure, 
advice like that, standing alone and unadorned, logically ad-
dressed those concerns.

Then, as litigation became more combative and the stakes 
rose, our litigator predecessors saw how even the slightest devia-
tion from a good answer could become fodder for exploitation 
by a wily opponent. Lawyers for witnesses would fear educating 
their opponents needlessly. Because clients lacked legal train-
ing and were unfamiliar with all the ways thoughtless answers 
could be costly, the clients needed more protection.

In depositions, some lawyers—many in fact—took to the prac-
tice of trying to insert themselves between the question and 
answer, transparently feeding the answer they wanted the wit-
ness to give.

Q: How many times did you go to the boat club in August?
Counsel: Objection. If you recall.
A: I don’t recall.
Q: Okay. How many times would you estimate you went to 

the boat club in August?
Counsel: Objection. Don’t guess.
A: I’d only be guessing and I’m not going to do that.
Q: All right. Let’s try it this way. Did you go to the boat club 

more than once in August?
Counsel: Objection, but the witness can answer the question 

if he remembers how many times he went to the boat club and 
in which months.

A: I don’t remember how many times I went to the boat club 
in any given month.

Obstructive practices like these led to rule revisions forbid-
ding lawyers from making speaking objections or other state-
ments telegraphing suggested answers. But the fact that these 
practices developed at all exposed a fundamental attitude shared 
by many lawyers—that clients simply can’t be trusted to give 
good or safe testimony. Many lawyers, if they could, would prefer 
to testify in place of their clients to avoid the problems flowing 
from ill-advised answers.

This insecurity is at the heart of how most lawyers were 
trained to prepare witnesses for deposition or cross-examination. 
It was not enough to tell the witness to answer just the ques-
tion asked, not to volunteer information, and not to answer 

ambiguous questions. Without more, those instructions would 
not get the job done in a world that viewed a deposition or 
cross-examination as a minefield where the smallest testimo-
nial misstep could cause an explosion from which the client 
would never recover.

Lawyers felt they had to condition their clients to view de-
positions and cross-examination in the same combat-inspired 
frame of mind. Don’t be fooled if the lawyer who asks you the 
questions seems friendly. It’s a sham. Make no mistake. He’s not 
your friend. He wants to do everything he can to harm you and 
help his client. This is serious stuff.

Witness preparation thus became a survival training pro-
gram from which clients could not graduate until they un-
derstood just how badly they could suffer from self-inflicted 
wounds. They had to see opposing counsel as an enemy whose 
every question was designed to lay a trap or strike a fatal blow. 
When clients distilled all the instructions, examples, and pep 
talks, they were left with the overriding impression that, as 
soon as they gave their testimonial oath, the less they said 
the better.

The witness was not there to cooperate with opposing coun-
sel but to make opposing counsel’s job harder. Questions avoid-
ed were bullets dodged. In a perfect world, if every question 
could be avoided, no glove would be laid.

In standard witness preparation, these subliminal messages 
are nearly unavoidable. And many litigators would probably 
say that’s a good thing, precisely how a well-prepared witness 
should approach an interrogation by opposing counsel.

But lawyers who adhere to this conventional wisdom fail to 
see that conditioning witnesses to think like this reduces only 
some litigation risks while inviting other, potentially more 
dangerous ones. To be sure, the standard instructions reduce 
the risk of a witness uttering ill-chosen words; and, all other 
things being equal, avoiding ill-chosen words is better than 
uttering them.

But even the best prepared and smartest witnesses have no 
immunity from saying stupid things. How many times have you 
prepared a client for a deposition, believing you were clear in 
your warnings about saying too much, only to watch the client 
give an answer you wished you could have captured in your 
hands and stuffed back into the client’s mouth, all while you sat 
poker-faced so as not to call opposing counsel’s attention to it?

The conventional way of trying to guard against these risks 
is to repeat the instructions over and over again, drilling them 
into the witness’s head in the hope that the more you say them, 
the less likely the witness will be to disregard them. Instead, 
the more you drill and the more you warn, the more you actually 
court a danger that could be far worse than seeing your witness 
phrase an answer the wrong way or volunteer something that 
goes beyond the scope of the question.
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Losing Credibility
The essential core of the problem, the real danger, is that of turn-
ing a good witness into someone so afraid of saying the wrong 
thing that he or she fails to say the right thing. It is the danger 
of turning a likable and trustworthy witness into an off-putting, 
unbelievable one who looks to be hiding something; the danger 
of turning a witness who might otherwise have hit a home run 
into one who whiffs.

Consider, for example, this excerpt from actual deposition 
testimony, edited merely to protect privacy and omit objections:

Q: Do your responsibilities and duties include making rec-
ommendations based on the information you receive about your 
competitors’ products?

A: I’m not sure I understood that question.
Q: What is it about the question you don’t understand?
A: I don’t understand who you’re asking the recommenda-

tions go to.
Q: Do you yourself make recommendations?
A: It depends on the information.
Q: And when you make recommendations, are you making 

recommendations about what the company should do to match 
its competitors?

A: I do not make decisions for the company.
Q: I didn’t ask you if you made decisions for the company. I 

only asked you if you made recommendations.
A: My job is to simply understand what the products in the 

marketplace do.
Q: And then you said you sometimes make recommendations; 

correct?
A: I don’t understand.
Q: What about the question don’t you understand?
A: I don’t remember the question you’re asking now.
Q: Do you sometimes make recommendations about what 

some people in the company should do with respect to the de-
velopment of products to match the company’s competitors?

A: That’s too broad of a question for me.
Q: Why is that?
A: Because I said it’s too broad of a question.
Q: But I asked if you sometimes do that, and that’s too broad 

for you?
A: I don’t know what you mean by “people.” I don’t know who 

you’re referring to.
One might deduce that, as a result of conventional witness 

preparation instructions, this witness was conditioned to dis-
trust each question and frightened into thinking any responsive 
answer could be harmful. When this witness claimed not to 
understand the questions—questions that, in the context of the 
examination, any judge or juror easily would have understood—
he became a testimonial liability to his employer.

To preserve his credibility, he needed merely to answer 
whether he sometimes made product development recommen-
dations to others in the company. But because he was so unsure 
of how such testimony might be used against him or his employ-
er, he became unresponsive, combative, and evasive—someone 
unlikely to perform well before a jury and whose deposition 
testimony could well be used as an impeachment tool were his 
employer to call him as a witness at trial.

One problem with the standard witness preparation play-
book is that it is based on unfamiliar and unnatural rules of 
human interaction. Not only do many witnesses have trouble 
processing the instructions; witnesses can stumble because the 
instructions require them to change lifelong habits about how 
they answer questions.

They are being told to dial down the amount of information 
they ordinarily would provide, but they have no insight about 
how to calibrate that and no context to know whether they are 
doling out too little or too much. In many witnesses’ minds, the 
standard instructions reduce to this: Just say as little as possible 
and you’ll do fine.

Another problem is that the standard instructions ignore how 
third-party audiences—listeners who process language and con-
versation as ordinary people—would perceive the testimony re-
sulting from those instructions.

Those audiences—often jurors who must make judgments about 
witness credibility—would listen to the Q&A differently from the 
lawyer and his over-coached witness. Jurors are not conditioned 
to hear testimony as a battle of wits or as a word game. To them, 
the back-and-forth between lawyer and witness is just a form of 
dialogue. If a witness responds by saying “It depends on what the 
meaning of the word ‘is’ is,” the witness comes off as deliberately 
evasive and untrustworthy, rather than as technically accurate.

When people listen to dialogue, they apply a set of assump-
tions the standard witness instructions ignore. Listeners expect 
someone answering a question to be cooperative and to explain 
something if the question, answer, or context seems to call for 
it. When a witness falls short of those expectations, the people 
evaluating the testimony assume the witness must have something 
to hide or cannot be trusted.

Here’s a hypothetical showing how the listener’s expectations 
can make the standard instructions perilous. The witness is testi-
fying in a wrongful termination suit about his decision to fire the 
plaintiff. The plaintiff had received above-average performance 
reviews, was in a protected class, and was terminated while others 
with less seniority and weaker performance were not.

The plaintiff claims the supervisor singled her out for termina-
tion because she refused the supervisor’s advances. There is some 
ambiguity about whether his comments to her were advances, 
but he denies engaging in any improper behavior or that his 
termination decision was for any personal reason. The defense 



Published in Litigation, Volume 41, Number 4, Summer 2015. © 2015 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not 
be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

4   

is that, when the department’s budget was cut, the plaintiff’s job 
responsibilities were the easiest to reassign to others.

The supervisor has been given this conventional instruc-
tion: Whenever you can, you should answer “Yes,” “No,” “I don’t 
know,” “I don’t recall,” or “I don’t understand the question.” Do 
not elaborate or explain your answer. That would fall into the cat-
egory of volunteering—don’t volunteer. If I think any elaboration 
is needed, I will ask you the questions that I think are necessary 
when it’s my turn.

Here’s how it plays out:
Q1: You found my client attractive, isn’t that so?
A: I don’t understand the question.
Q2: Well, two weeks before you terminated her, you asked 

her to go out for a drink, didn’t you?
A: No.
Q3: Isn’t this an email from you to the plaintiff, asking her 

to join you for a drink?
A: Yes.
Q4: And it says: “Drinks at 5:15 Thursday after work?” with 

a question mark. “Sunset Grill. Will you be there?” Did I read 
that correctly?

A: Yes.
Q5: She didn’t show up at the Sunset Grill that day, did she?
A: No.
Q6: And shortly after that, you terminated her.
A: Yes.
Q7: And there were other people you could have terminated 

instead of her, isn’t that so?
A: I don’t know.
Q8: Well, Sam Brown worked in your department, didn’t he?
A: Yes.
Q9: And did you terminate him?
A: No.
Q10: And he had joined the company three months after the 

plaintiff did, correct?
A: Yes.
Q11: So you terminated the plaintiff, who was senior to Brown, 

and you kept Brown?
A: Yes.
The supervisor answered Q1 “I don’t understand the ques-

tion” because he thought the question was a trap: a “yes” would 
support the plaintiff’s theory that he had made unwelcome ad-
vances, and a “no” would sound like he terminated the plaintiff 
because he did not find her attractive. So, with no seemingly 
safe answer, he figured the best he could say—within the con-
fines of the lawyer’s instructions—was that he did not under-
stand the question, thinking there was enough ambiguity in 
the word “attractive” to warrant such an answer.

But that answer made him look evasive because any juror 
plainly would have understood the question in the sense it was 

asked and undoubtedly why it was being asked. And anytime 
a juror would understand the question, the witness treads on 
dangerous ground by claiming not to.

What about Q2? The email that later appeared in Q3 was sent 
three weeks—not two weeks—before the termination. Hence, 
the supervisor’s answer to Q2 was literally true. Indeed, “no” 
was the only answer the supervisor could have given without 
straying from the lawyer’s instructions.

But that answer left the witness exposed to embarrassment 
when the later questions about the email arose. Those later 
questions made the answer to Q2 look like the witness was 
trying to hide the truth.

How about Q7? The witness mentally choked on the words 
in the question “could have terminated instead of her.” On one 
hand, he had the power to terminate others, so a “yes” answer 

would have been true, but it would have fit nicely into the plain-
tiff’s case theory. On the other hand, according to the defense 
theory, he could not really have terminated anyone else without 
acting contrary to the best interests of the company. In that 
sense, he did not feel at liberty to terminate others, but a “no” 
answer would have required an explanation.

Caught on the horns of an ambiguous question, and having 
been instructed not to volunteer information or give explana-
tions, he defaulted to “I don’t know,” which—worse—made it 
sound like he did not even deserve to be a supervisor. While 

“I don’t understand the question” might have been better, he 
already had used that chit on Q1. Anyway, when witnesses get 
nervous or feel boxed in, they are prone to answer “I don’t 
know,” one of the five answers the lawyer said would be OK 
to use.

But that response left the poor supervisor wide open to the 
sequence in Q8–Q11, all of which made his answer to Q7 look, 
once again, like he was running from the truth.

The real danger is that of 
turning a good witness 
into someone so afraid 
of saying the wrong 
thing that he or she fails 
to say the right thing.
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Better Answers
How would a better prepared witness, unburdened by conven-
tional witness preparation instructions, have answered the very 
same questions? It might have gone something like this:

Q1: You found my client attractive, isn’t that so?
A: Well, I’m not exactly sure what you mean, but I didn’t find 

her attractive in the sense I think you’re implying.
Q2: Well, two weeks before you terminated her, you asked 

her to go out for a drink, didn’t you?
A: I think you’re referring to an invitation that actually was 

three weeks before she was terminated and that was part of an 
invitation that went out to the whole department.

Q3: Isn’t this an email from you to the plaintiff, asking her 
to join you for a drink?

A: Yes, after she didn’t respond to the email invitation I had 
sent to the department. I was trying to get the whole depart-
ment to come out for drinks as a morale booster.

Q4: And it says: “Drinks at 5:15 Thursday after work?” with 
a question mark. “Sunset Grill. Will you be there?” Did I read 
that correctly?

A: Yes, you did.
Q5: She didn’t show up at the Sunset Grill that day, did she?
A: No, she didn’t.
Q6: And shortly after that, you terminated her.
A: Well, three weeks later I did, yes.
Q7: And there were other people you could have terminated 

instead of her, isn’t that so?
A: Not exactly. I couldn’t have terminated others without 

creating additional problems for my department.
Q8: Well, Sam Brown worked in your department, didn’t he?
A: Yes, he did.
Q9: And did you terminate him?
A: No, I needed him because he was working on a key account.
Q10: And he had joined the company three months after the 

plaintiff did, correct?
A: Yes.
Q11: So, you terminated the plaintiff, who was senior to Brown, 

and you kept Brown?
A: Yes, for a good reason. Would you like me to explain?
These answers violate the very heart and soul of conventional 

instructions on how witnesses should answer opposing counsel’s 
questions. Even though these are yes or no questions, the witness 
gave lots of answers outside the traditional “Yes,” “No,” “I don’t 
know,” “I don’t recall,” and “I don’t understand the question.”

What’s more, the witness volunteered information. The wit-
ness improved on the questions. The witness earnestly attempted 
to answer questions that were ambiguous or that he could have 
said he did not understand. The witness treated the interroga-
tion as if it were a normal conversation, not formal testimony.

And all to great effect. Nothing in what the witness said 
sounded evasive. To the contrary, the clarity and naturalness 
of the answers made the witness sound credible and cooperative, 
as if he was trying to help the jury understand what happened. 
And the questioner scored no points, getting not a single useful 
piece of testimony.

Rather, the witness was able to advance defense themes, all 
while being cross-examined. When he offered to explain his re-
sponse to Q11, he put the examining lawyer in a box: If the lawyer 
declined, the lawyer would seem afraid of exposing the truth to 
the jury; if the lawyer acquiesced and permitted the explanation, 
the jury would hear much that surely would hurt the plaintiff.

Conventionalists will argue that this approach is too risky, that 
explanations should be saved for redirect, and that the way to 
eliminate the scars from a harmful cross-examination is with a 
skillful rehabilitation. The goal, however, should be to make redi-
rect unnecessary and to obviate the need for rehabilitation at all.

Simply put, if the witness needs to be rehabilitated, it means 
the witness has been wounded. Maybe rehabilitation will succeed; 
maybe it won’t. But proper preparation should prevent the wounds 
in the first place, thereby avoiding a whole lot of hurt to our cases.

Here’s why redirect and rehabilitation, though frequently used 
and often necessary, are flawed solutions to the problem of a wit-
ness who gives poor testimony. For one, time passes—sometimes 
too much time—between when opposing counsel clobbers the wit-
ness and when we get the first chance to try to fix it. By the time 
it’s our turn to repair the damage, the stain has begun to set. The 
jury may already have formed an impression of the facts or of the 
witness, and our burden of persuasion is much more challenging.

We also risk looking like we’re tossing up imaginative after-
thoughts or—worse—like we’re trying to camouflage or spin bad 
facts. And we may not be able to establish the context for the 
explanatory facts. If we fail in that attempt, the jury may not be 
able to put it all back together. Inevitably, we are in danger of 
telegraphing that our case has suffered unwanted blows.

And lawyers are seldom positioned to do an effective redirect 
and rehabilitation on every flub that needs correcting. Even if 
we could remember all of them, we still would need to know or 
recall all the facts we promised the witness we would bring out 
on redirect if the need arose.

Of course, the witness has the superior knowledge of the 
explanatory facts. Our knowledge of them may be weak or 
nonexistent.

Nor can we readily learn them or go over them with the wit-
ness. Rarely is there an opportunity to brief or debrief the wit-
ness between the cross-exam and the redirect. In some courts, 
it’s expressly prohibited.

Further, we are hampered by the rules of evidence. Some 
judges will require, even on redirect, the use of open, non-lead-
ing questions. Unless we are telepathic, though, we may need a 
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“
fair bit of luck to get the witness to understand exactly what 
information we’re trying to elicit as we attempt to undo the 
harm from opposing counsel’s cross-examination. And even 
when we can plan the redirect with the witness, it may come 
off sounding too rehearsed or contrived.

Depositions
Attempts to fix bad testimony are not just trial problems. They 
also are deposition problems.

Most of the time, and often for good reason, we decline 
the opportunity to examine clients and friendly witnesses at 
their depositions and instead reserve our questions for trial. 
Then, in the months between those depositions and the trial, 
if there is bad deposition testimony, it just sits there waiting 
to be exposed to oxygen and burst into flames.

What else might we do? Written corrections are not an ideal 
solution. In some courts, the only allowable corrections are for 
mis-transcriptions, not substantive changes, and many courts 
frown upon whole blocks of self-serving transcript changes 
that put everything in context and a better light, as might be 
done during redirect.

Even if we could prepare and serve dream errata sheets, 
think how much grist that would provide for cross-examina-
tion at trial: Who wrote this errata sheet—you or your lawyer? 
Your lawyer reviewed this before you signed it, right? What you 
say in your errata sheet is different from what you said when I 
asked you the question in your deposition, isn’t it? When you 
signed this errata sheet, you thought that the answer you had 
given under oath in your deposition was not as helpful to your 
case as what you and your lawyer wrote in this errata sheet, 
correct? Each transcript change offers ammunition to op-
posing counsel.

There’s another problem with bad deposition answers. In 
many jurisdictions, if the other side moves for summary judg-
ment based on your client’s deposition testimony, your client 
will not then be permitted to contradict the deposition testi-
mony to create a disputed issue of fact. Even if you think your 
client’s affidavit simply is offering mere context for the deposi-
tion testimony or some additional facts not actually in conflict 
with it, there is always the chance the court will read the affi-
davit differently and grant your opponent’s motion to strike it.

For all these reasons, there really is no substitute for hav-
ing your client’s testimony come out the right way the first 
time it is given.

After-the-fact efforts to correct it—whether with errata 
sheets, affidavits, redirect examination, or more intensive 
rehabilitation techniques—are poor and risky substitutes 
for having a well-prepared witness testify properly on the 
first go-around.

How to Prepare Witnesses
So what is the better way to prepare witnesses?

It begins with recognizing that the governing philosophy no 
longer should be “the less said the better” and that in dealing 
with witnesses one size does not fit all. Witnesses have differ-
ent skill levels, different abilities to absorb and apply what we 
cover with them in our prep sessions. Some witnesses know 
or can be educated about the nature of the dispute; others do 
not and cannot. Some witnesses communicate well; others, 
not so much.

Likewise, no two cases are the same. The facts, of course, 
always differ, as does each witness’s place and importance in 
the story and the way the testimony will be used. Some wit-
nesses have only helpful things to say; others bring baggage.

Witness preparation must be tailored to the witness and the 
case, and not simply be a set of rote instructions identically 
given to each witness all the time.

If evaluation of the witness and her role in the case sug-
gests the better course is to keep the witness on a short rope, 
the conventional witness preparation instructions probably 
make sense. But if the witness is a reasonably good communi-
cator, has a reasonably good command of her role in the story, 
and has a fair understanding of the importance her testimony 
will have in the resolution of the case, then a different type of 
preparation would probably be better.

So this should be the first principle of all witness prepara-
tion: Know your witness.

Before we can determine how to prepare the witness, we 
must figure out what good and bad the witness is capable of 
doing on the stand. That means spending time with the wit-
ness to learn about her role in the events and importance to 
the case; whether the witness’s testimony will do more good 
than harm; whether the witness can speak plainly and explain 
complex facts in simple fashion; whether the witness uses 
words and expressions in the way most people would under-
stand them; whether the witness comprehends the facts, the 
issues, the process, her own significance, and so on.

Simply put, if the witness 
needs to be rehabilitated, 
it means the witness 
has been wounded.
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When the witness impresses with enough positive testimo-

nial attributes—and many witnesses do—then we should give 
instructions sounding something like these:

Cases are decided by evidence, and the evidence usually 
comes from the mouths of people like you who know things 
that bear on the case. This makes you a “witness” and makes 
the things you have to say “testimony.” But don’t let those 
words scare you.

As a witness, you’re simply someone who knows some-
thing that the judge or the jury or the lawyers in the case 
may want to hear. And “testimony” is just a fancy label we 
give to things that witnesses have to say.

I don’t want you to think that giving testimony is some-
thing you need to be afraid of. It’s not. Basically, it’s just 
answering questions, and you do that all the time. In life, 
you’ve had lots of experience answering questions; and, 
when you give testimony, you’re going to draw on that ex-
perience and rely on many of the same skills you use in or-
dinary conversation.

But there are some things about testimony that are 
different from everyday conversations, and we need to 
go over them.

First, if you forget everything else I tell you today, please 
don’t forget this: You must tell the truth. That’s really the only 
rule about testifying. Everything else is just commentary.

Second, you need to understand that when the lawyer on 
the other side is asking you questions, he’s going to try to use 
your answers—your words—to tell his story. He wants your 
answers to fit into a narrative that he would like to persuade 
the judge or jury to believe.

Some lawyers have a wildly imaginative story that’s very 
different from what witnesses know to be the truth. Other 
lawyers want to tell a story that’s pretty close to what wit-
nesses know is true, but the lawyer might not have all the 
facts, might be misinformed about some of them, or might 
be inclined to shade them a certain way to help his client.

Of course, it’s also possible that we don’t have all the facts 
or that we might be misinformed, but I don’t think so. Either 
way, this case is going to depend on whether the judge or 
jury believes the other side’s story or ours. That’s why your 
testimony and how you give it is very important.

One of the things that some opposing lawyers do when 
they want to get facts that help their story is to ask a limited 
set of questions to witnesses on the other side of the case. 
These questions are designed to bring out just enough facts 
that the lawyer thinks will support the story he wants to tell.

He won’t ask you about everything because much of what 
you have to say doesn’t fit his story and may well contradict 

it. So he’ll ask you about only some things, and he’ll try to 
keep you from saying anything else. Or he might ask you a 
question that’s designed to get you to state only some in-
formation, without explanation or context, to create a false 
impression that fits his story.

In ordinary conversation, this doesn’t happen too much. 
If someone asks you a question, you pretty much have free 
rein to answer it as you wish so that you can clear up any 
misunderstandings and any false impressions.

But when you give testimony, the opposing lawyer is go-
ing to ask questions with information already built into them 
and ask you to agree. These usually are in the form of some 
statement, followed by “Isn’t that right?” These are called 
leading questions and for good reason—the lawyer is trying 
to lead you to say things that will fit into his story.

Some of those things you may agree with, and, if you do, 
you should say so. But sometimes the information is not 
exactly correct, or it might be technically correct as far as 
it goes but create a false impression unless other informa-
tion is also given.

That’s what I want to talk to you about, because you 
shouldn’t answer a question in a way that would leave a 
false impression or that suggests you agree to things that 
you don’t necessarily agree to. That would be contrary to 
your oath to tell the truth, the whole truth, and nothing 
but the truth.

Some lawyers would advise that, when you get that type 
of question, you should simply say that you don’t understand 
the question, that you don’t know, or that you don’t agree. 
My advice is somewhat different.

In ordinary conversation, if you understand a question, 
or you can tell what the person is asking, or you have some 
information that is responsive to the question, you wouldn’t 
pretend otherwise and duck the question. If you did that, 
you would sound like you had something to hide, and we 
don’t want the judge or jury to think you’re being uncoop-
erative or trying to hide anything.

The goal is to answer every question you can truthfully 
answer and to avoid being misunderstood in the process.

So if ordinary people would understand the point of 
the question and if you understand the point of the ques-
tion, you shouldn’t say that you don’t understand it, even if 
there’s a word or phrase in it that you might not understand. 
Instead, you should ask the lawyer what he means by that 
word or phrase, or you should tell him how you understand 
the word or phrase and then give him your answer.

When you do that, your answers will sound and be natu-
ral, just like in regular conversation. If in regular conversa-
tion you would give an explanation with your answer, then 
you should do so when you’re testifying. If the lawyer tells 
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you he just wants a yes or no answer and nothing else, but 
you feel a need to give some explanation, you should say “I 
can’t answer that yes or no; may I explain?” Nine times out of 
ten, you’ll get a chance to explain, but if the lawyer or judge 
won’t let you do that, then you should say “Well, I can’t an-
swer it with just a ‘yes’ or ‘no,’” and you should leave it at that.

Remember, the judge is a regular person and so are the 
people on the jury. They will interpret your answers as if 
you were giving them in ordinary conversation. If regular 
people would expect you to qualify your answer to prevent 
someone from drawing the wrong conclusion, you should 
qualify your answer when you’re giving testimony.

On the other hand, don’t be overtly combative with the 
lawyer who’s asking you the questions. Otherwise, the judge 
or jury might think you’re hiding something. That doesn’t 
mean you have to agree with the lawyer or his questions. If 
you don’t agree with something, you certainly should say so, 
and if the truth would be aided by an explanation, then by 
all means explain.

Here’s a made-up example of how a simple “yes” or “no” 
would leave the wrong impression: Let’s say the lawyer es-
tablishes through some questions that you were present 
when an accident took place and that people at the scene 
were hurt. If the lawyer is trying to show that you somehow 
contributed to the injuries by not calling 911, he might ask 
whether you called 911 when you saw the victims lying on 
the ground. If you didn’t call 911, a “no” answer would be 
technically correct but might leave a false impression that 
you were indifferent to the victims or that you could have 
taken action to help them, even though the truth is that 
you were concerned but unable to call 911 because there 
was no phone handy.

In that situation, instead of just a simple “no,” you should 
answer “No. I wanted to but I didn’t have my phone with 
me.” Giving your answer in full context makes it the truth-
ful answer.

Let’s also focus on “why” questions for a moment. If the 
opposing lawyer asks you a “why” question, that’s an invita-
tion to tell your side of the story. The lawyer is hoping you 
won’t have much to say or that your reasons really aren’t 
very good ones. You should be as thorough as you need, so 
that the listener can see the facts through your eyes.

Of course, before answering any question, you should 
make sure that you understand it and you should ask for 
an explanation of anything you don’t understand. Think 
through your answer carefully before you start to speak. If 
you answer impulsively, it might be inaccurate or misleading.

Let’s also talk about what it means to say “I don’t recall.” 
Sometimes, a question might call on you to say what you 
remember about a particular event or conversation, but 

your memory of it might be vague. Some lawyers might 
advise you to answer those questions by saying simply that 
you don’t recall, rather than to state what’s in your vague 
memory. My advice is different.

If you have a memory, even though it’s vague, it wouldn’t 
be truthful to say you don’t recall. Instead, you should an-
swer whatever it is you do recall and qualify your answer by 
saying “To the best of my memory” or “If my memory serves 
me” or words to that effect.

At this point in the preparation, it’s smart to do some practice 
Q&A to see how well the witness performs under these instruc-
tions. Does the witness over-answer? Appear too combative? 
Not share enough information? Pass up opportunities that call 
for explanatory context?

Once we see how the witness actually handles different types 
of questions, we can adjust the instructions. The goal should 
be to customize the instructions to fit the witness and the case, 
and avoid the cookie-cutter approach that treats all witnesses 
the same and restricts them all with the pro forma standard 
instructions.

Within this approach, preparing witnesses for interrogation 
by opposing counsel should be guided by these teachings:

•	A testimonial occasion is a search for the truth.
•	 Saying too little can leave false impressions, impair credibil-

ity, or otherwise harm the case as much as saying too much, 
sometimes even more so.

•	 The best time to give explanations, to put answers in their 
proper context, and to dispel mistaken impressions is when 
the question is first answered.

•	 Listeners will apply the same interpretive judgment to testi-
monial answers as they apply in ordinary conversation.

•	A claimed failure to understand a question will seem incred-
ible if the question would be understood by a regular person 
in regular conversation.

•	Witnesses are people, and people differ in their testimonial 
skill and capacity.

In short, our standard timeworn witness preparation tech-
niques carry more downside risk than we realize and often are 
ill-suited for modern litigation. Instead, we should give our wit-
nesses the confidence to answer questions with real insight and 
facility, with care to be sure, but often as they would in ordinary 
conversation.

The historic core of conventional witness preparation—the 
idea that less is more—is not always a helpful guidepost. In many 
instances, more is more. q
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Remote Depositions Bring Ethics Considerations 

For Lawyers

By Lindsey Mann, Alison Grounds and Christopher Kelleher (May 5, 2020, 4:49 PM EDT)

Across the country, clients are eager to see their cases move 
forward, and courts are struggling with how (and when) to clear the 
backlog of cases from their dockets. However, with no clear 
indicators signaling an imminent return to litigation as we once 
knew it, attorneys and courts are being forced to think outside the 
box to identify the various ways in which they may creatively and 
meaningfully advance cases during these times of uncertainty and 
social distancing.

For civil litigators, one option is taking and defending depositions 
remotely. Of course, to some early adopters and tech-savvy 
litigators, this virtual option is not new. To many others, though, it 
presents a scenario that may have seemed unimaginable just a few 
short months ago.

And as with any other unfamiliar area of law, utilizing virtual 
litigation technologies and participating in remote depositions 
require attorneys to adequately prepare and educate themselves in 
order to avoid inadvertently engaging in conduct that would violate 
their ethical duties and obligations, including the principal duty to 
provide competent representation.[1]

The following discussion looks at some of the most common ethical 
questions facing attorneys taking or defending remote depositions, 
explains several relevant rules and considerations, and offers best-
practice recommendations to guide counsel through the process.

Opposing counsel sent me copies of the deposition exhibits 
ahead of my client's deposition next week. Can I look at 
them? Can I discuss them with my client?

This question presents an interesting scenario, and the answer is 
not altogether clear. As an initial matter, there is a possibility that 
the court would consider the documents and exhibits to be attorney 
work product.

As one court held, "the selection and compilation of documents by 
counsel ... in preparation for pretrial discovery falls within the 
highly-protected category of opinion work product."[2] Under this viewpoint, the 
deposition exhibits are entitled to heightened protection not simply because they are to be 
used in the deposition, but primarily because the selection and ordering of the documents 
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provide insights into the attorney's mental impressions, legal theories and case strategies 
— so-called opinion work product.

However, even if such documents are entitled to the protection of the work product 
privilege, the voluntary disclosure of the document compilation may operate to waive the 
protections of the work product privilege as to the documents actually disclosed, 
particularly if counsel failed to take reasonable steps to prevent the documents from being 
reviewed.[3]

Setting aside the question of privilege, several ethical obligations must be considered 
before reviewing the documents or sharing their contents with your client. In particular, 
counsel are reminded of Rule 3.4(b) of the American Bar Association's Model Rules of 
Professional Conduct, which expressly prohibits a lawyer from counseling or assisting a 
witness to testify falsely, and the comment to Model Rule 3.3, which reminds counsel of 
their special duties as officers of the court to avoid conduct that undermines the integrity 
of the adjudicative process.[4]

Any steps an attorney takes to prepare his or her client for a deposition should be 
consistent with these obligations and with the truth-seeking goals of the judicial system as 
a whole; in other words, counsel must act consistent with his or her duty "to extract the 
facts from the witness, not to pour them into him."[5]

As a best practice, a lawyer who intends to send deposition exhibits to opposing counsel 
for use at a remote deposition should take steps to prevent opposing counsel from 
reviewing the documents or exhibits before the deposition. This may be accomplished by, 
for instance, placing the exhibits in a sealed envelope or package with explicit instructions 
that the seal on the packaging should not be broken until the time of the deposition, at 
which time the seal should be broken on camera.

Another option to consider is only available if a court reporter or other officer of the court 
will be present with the deponent during the remote deposition. If so, counsel should 
consider sending the exhibits directly to him or her with specific instructions to keep the 
exhibits secured until the deposition begins. Taking these prophylactic steps on the front 
end could also serve as evidence that the attorney took reasonable steps to preserve the 
work-product privilege.

Of course, counsel may consider foregoing the mailing of hard-copy exhibits altogether and 
instead look to alternative options, such as remotely uploading documents through a 
secure channel or medium at the time of the deposition. Many remote deposition platforms 
offer this option. While real-time remote upload eliminates the above-mentioned concerns 
regarding premature disclosure of counsel's deposition exhibits, such expanded capabilities 
present a unique set of challenges, as discussed below.

Can I communicate with my client during his or her remote deposition?

Despite the temptation to communicate with your client in a manner that would not draw 
the attention of opposing counsel — for instance, by sending a text message, using a 
virtual messaging service like Skype, or writing notes to the client or making suggestive 
gestures out of view of the camera — attorneys are prohibited from communicating with or 
advising their clients during a remote deposition to the same extent as such actions would 
be prohibited during an in-person deposition.

Federal Rule of Civil Procedure 30(c)(2) provides that "a person may instruct a deponent 
not to answer only when necessary to preserve a privilege, to enforce a limitation ordered 
by the court, or to present a motion [to terminate or limit the deposition]." Beyond those 
narrow exceptions, attorneys are expressly prohibited from instructing or influencing their 
clients once their depositions have commenced.
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Of course, you may continue to lodge timely objections during the deposition, but such 
communications are made for the record and not communicated to — or through — the 
client. Counsel is also reminded of the mandate in Rule 30(c)(2) that an objection must be 
stated concisely in a nonargumentative and nonsuggestive manner — in other words, 
lawyers are prohibited from the "making of lengthy objections which contain information 
suggestive of an answer to a pending question" because such objections are considered 
offensive to the spirit of the prohibition against private conferences.[6]

What if I want to talk to my client during a break in the deposition?

As an initial matter, courts are somewhat divided over whether attorneys are permitted to 
confer with their clients during breaks in depositions.[7] The permissibility of such 
attorney-client communications may also be the subject of a trial court's discovery order.
[8] Thus, counsel should first become familiar with the applicable rules and court orders in 
the relevant jurisdiction governing attorney-client communications at depositions.

Assuming that you are not expressly prohibited from conferring with your client during a 
break in the deposition, extra caution must be taken in the remote setting to ensure that 
the attorney-client privilege is protected. In contrast to a face-to-face conferral where the 
attorney can ensure that no third parties are within earshot whose presence would destroy 
the protections of the privilege, the same is not necessarily true for remote 
communications. Therefore, these attorney-client conversations should take place beyond 
the "walls" of the virtual deposition software and should be conducted over a secure line of 
communication.

On the other side of this coin, the attorney taking the deposition is not without recourse if 
he or she believes that the deponent has been improperly coached by opposing counsel 
during a break in the deposition, which would constitute a violation of Model Rule 3.4(b).

For one, "[i]f a deponent changes his testimony after consulting with his attorney, the fact 
of the consultation may be brought out" in subsequent questioning in the deposition, 
although "the substance of the communication generally is protected [as privileged]."[9] 
Moreover, if the deponent is not opposing counsel's client, the lawyer taking the deposition 
may have even more leeway to ask the deponent the specifics of his or her discussion 
during the break, as such conversations are less likely to be entitled to privilege 
protections.

This provides the attorney taking the deposition with the opportunity to establish, on the 
record, that the deponent engaged in substantive consultations with the attorney 
defending the deposition during a break in the proceedings, which may be useful in 
impeaching the deponent's credibility or, as discussed further below, seeking recourse 
from the trial court.

I am conducting a remote deposition soon and I am worried that opposing 
counsel will be communicating with the deponent. What can I do to prevent this? 
Are there any red flags that I should look out for?

First, find out whether opposing counsel is planning to be in the same room as the 
deponent during the deposition. If so, to the extent reasonably possible under the 
circumstances, you should consider having either your agent or an officer of the court 
(including, potentially, the court reporter) in the same room with the deponent. You may 
also consider requesting both the attorney and the deponent to appear on video 
simultaneously.

Similarly, you may ask the witness to identify all individuals present in the room and to 
explain where the defending attorney (and his or her team) are located in relation to the 
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deponent. These steps alone will make it exceedingly difficult for opposing counsel to 
communicate with his or her client during the deposition without drawing attention.

If, on the other hand, your deposition will be a true remote deposition in that all attorneys, 
the court reporter and the deponent will be attending the deposition virtually, then you 
should consider instructing the deponent at the outset of the deposition to remove all 
technology that is not being used for the taking and recording of the deposition. This 
instruction may also be given on the record, and you may request that the deponent 
confirm all such technology has been removed before commencing with the questioning.

In any event, you should be on the lookout for behavior that would indicate that the 
deponent is receiving real-time communications, such as long pauses before answering 
questions or if the deponent's eyes constantly shift away from the camera.

If you reasonably believe that such communications are taking place, then you are 
permitted under Rule 30(d)(3)(A) to move the court for an order terminating the 
deposition on the grounds that the deponent and/or opposing party are acting in bad faith. 
If the motion is granted, then the party or deponent whose conduct necessitated the 
motion may be required to pay the reasonable expenses incurred in making the motion, 
including attorney fees.[10]

Is it really necessary that I learn how to use all of this new technology?

While the learning curve may be steep as attorneys and their clients adapt to the use of 
remote technology to conduct various litigation tasks that traditionally have been handled 
in person, this does not absolve counsel of the obligation to uphold their legal and ethical 
duties. Attorneys are reminded of Comment 8 to Model Rule 1.1, which provides in part: 
"To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in 
the law and its practice, including the benefits and risks associated with relevant 
technology."[11]

There are several risks associated with participating in a remote deposition without a 
working knowledge of the relevant technology. For instance, without an understanding of 
the chat feature in the deposition software, counsel runs the risk of erroneously disclosing 
to opposing counsel what were intended to be confidential communications between team 
members or even between counsel and his or her client.

Likewise, an attorney who misuses the camera and microphone features (by, for instance, 
activating one or both without realizing it) runs the risk of making inadvertent disclosures 
or, even worse, waiving privilege. The same is true when it comes to sharing exhibits, and 
all attorneys should proceed with extreme caution before uploading documents from their 
computers into a virtual deposition.

Therefore, to avoid these potential pitfalls, lawyers are encouraged to take steps to 
become familiar with the various remote options available and to consider whether and to 
what extent such options may be utilized in their cases.

Fortunately, many law firms, legal technology vendors and legal organizations are offering 
training to attorneys to help ease the transition into remote litigation, and lawyers should 
take advantage of these resources. Many remote deposition vendors are also offering so-
called test runs of the software before the deposition to allow counsel to become 
acquainted with the technology and to troubleshoot any potential issues before they have 
the chance to disrupt the deposition.

Finally, while it may be tempting to slow-walk one's cases while waiting for the practice of 
law to return to "normal," counsel should be mindful of Model Rule 1.3, which requires 
attorneys to act with "reasonable diligence and promptness" in representing their clients.
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[12]

As Comment 3 to the model rule points out, "[e]ven when the client's interests are not 
affected in substance" by a delay, "unreasonable delay can cause a client needless anxiety 
and undermine confidence in the lawyer's trustworthiness."[13] And where, as here, the 
length of the delay is unknown, attorneys should take reasonable steps to advance their 
clients' cases, including through obtaining a working knowledge of remote litigation tools 
and using such tools wherever possible.

Lindsey B. Mann and Alison A. Grounds are partners, and Christopher J. Kelleher is an 
associate, at Troutman Sanders LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views 
of the firm, its clients or Portfolio Media Inc., or any of its or their respective affiliates. This 
article is for general information purposes and is not intended to be and should not be 
taken as legal advice.
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