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INTRODUCTION
Plaintiff Wesley Vaughn (“Plaintiff”) submits this pre-trial memorandum of law pursuant to the Court’s order of August 22, 2006.
The issue to be resolved at the trial of this matter is whether Plaintiff’s constitutionally protected right to petition the government for redress of grievances was violated at the Mid-State Correctional Facility in March 2002.  Plaintiff alleges that defendants James A. Nichols, Glenn S. Goord, Robert Prosser, Mr. Abbis, Wilfredo Batista, Donald Selsky (collectively, “Defendants”), deprived him of his right to petition the government for redress of grievances by (a) removing him from his position as a law clerk, and (b) filing a false misbehavior report against the plaintiff because the plaintiff assisted another inmate with a grievance.

Plaintiff commenced this action by filing a Summons and Complaint on December 5, 2002.  He filed an Amended Complaint on January 2, 2003, alleging that Defendants violated (1) his First Amendment right to petition the government for redress of his grievances (Counts I and II), and (2) his Fourteenth Amendment rights to procedural and substantive due process and equal protection (Counts III and IV).
Defendants filed a motion for summary judgment dismissing all of Plaintiff’s claims on May 28, 2004.  On November 8, 2004, this Court granted Defendants’ motion in part and denied it in part.  The Court denied Defendants’ motion for summary judgment dismissing Plaintiff’s claims (Counts I and II) based upon the Plaintiff’s allegation of (a) his removal from his position as a law clerk, and (b) the filing a false misbehavior report against the plaintiff because the plaintiff assisted another inmate with a grievance.  The Court also denied that portion of the Defendants’ motion to dismiss the Amended Complaint based on the defense of qualified immunity.  The Court, however, dismissed the Plaintiff’s claims based on the Fourteenth Amendment (Counts III and IV).
POINT I

STANDARD FOR PROVING A RETALIATION CLAIM

A plaintiff alleging a retaliation claim under 42 U.S.C. § 1983 must demonstrate that (1) the activity in question was protected by the First Amendment, and (2) that the defendant’s conduct was in response to that protected activity.  Dawes v. Walker, 239 F.3d 489, 492 (2d Cir. 2001); Hynes v. Squillace, 143 F.3d 653, 657 (2d Cir. 1998), cert. denied, 525 U.S. 907 (1998); Graham v. Henderson, 89 F.3d 75, 79 (2d Cir. 1996); Jackson v. Johnson, 118 F. Supp. 2d 278, 291-92 (N.D.N.Y. 2000); Gaston v. Coughlin, 81 F. Supp. 2d 381, 386 (N.D.N.Y. 1999).  Once a prima facie showing is made by the plaintiff, a defendant may avoid liability by demonstrating by a fair preponderance of the credible evidence that it had proper reasons for acting adversely against the plaintiff.  Hynes, 143 F.3d at 657; Graham 89 F.3d at 79; Gaston, 81 F. Supp. 2d at 386; Jackson, 118 F. Supp. 2d at 292.
Plaintiff intends to establish at trial that Defendants retaliated against him for assisting another inmate in connection with a grievance by (a) removing from his position as a law clerk, and (b) filing a false misbehavior report against him.  Such conduct states claim under Section 1983.  See Franco v. Kelly, 854 F.2d 584, 589-590 (2d Cir. 1998).

Defendants assert that Plaintiff’s removal from his position as a law clerk was based on suspicion that he was using the law library copy machine to copy gambling sheets.  Plaintiff intends to prove at trial that these allegations simply are not credible.  Significantly, Defendants never advised Plaintiff of their improper copying suspicions and never produced any information to corroborate that claim until during this lawsuit.  Defendants also assert that the misbehavior report was issued to Plaintiff because of alleged violent conduct.  However, the misbehavior report was administratively reversed.  Accordingly, Plaintiff submits that Defendants cannot meet their burden of proving that they acted properly in removing Plaintiff from his law clerk position and issuing the misbehavior report.
POINT II

QUALIFIED IMMUNITY

Qualified immunity is an affirmative defense that must be pleaded and proven by a defendant.  Tellier v. Fields, 230 F.3d 511, 515 (2d Cir. 2000).  “Qualified immunity protects prison officials from personal liability [for damages] under § 1983 when their ‘conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.’”  Walker v. McClellan, 126 F.3d 127, 129 (2d Cir. 1997) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  Defendants’ qualified immunity defense fails because Plaintiff’s retaliation claim relates to the clearly established constitutional free speech right to petition the government for redress of grievances.  Franco, 854 F.2d at 589.  Further, there is no question that, as prison officials, the Defendants should have known that their actions would violate Plaintiff’s rights.  Luna v. Pico, 356 F.3d 481, 490 (2d Cir. 2004); Stephenson v. Doe, 332, F.3d 68, 78 (2d Cir. 2003).  Accordingly, Defendants will be unable to establish that they are entitled to qualified immunity.
IN LIMINE MOTION
POINT III

DEFENDANTS SHOULD BE PRECLUDED
FROM OFFERING ANY EVIDENCE REGARDING PLAINTIFF’S
CONVICTIONS, OR ANY UNRELATED DISCIPLINARY MATTERS
The Federal Rules of Evidence permit the impeachment of a witness by prior convictions punishable in excess of one year.  See Fed. R. Evid. 609(a).  If more than ten years has lapsed since the conviction or the release from confinement for the conviction, the evidence is not admissible unless the probative value substantially outweighs prejudicial effect.  Fed. R. Evid. 609(b).  In Zinman v. Black & Decker, Inc., 983 F.2d 431, 434 (2d Cir. 1993), the Second Circuit stated that a conviction outside of the ten year window should be admitted “very rarely and only in exceptional circumstances.”  Plaintiff’s three criminal convictions, all drug-related offenses, are more than ten years old and have no relevance to this matter.  Accordingly, Defendants should not be permitted to offer evidence concerning Plaintiff’s convictions.
Additionally, Defendants should likewise be precluded from offering any evidence regarding any separate and unrelated disciplinary matters against Plaintiff.  Under Rule 404(b) of the Federal Rules of Evidence, “[e]vidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.”  Fed. R. Evid. 404(b).  Thus, evidence concerning any prior and unrelated disciplinary actions involving Plaintiff cannot be used by the Defendants to support their allegations against Plaintiff in this case.  Accordingly, Plaintiff requests that the Court issue an Order precluding Defendants from mentioning or offering evidence concerning any unrelated disciplinary matters against Plaintiff.
CONCLUSION

For the reasons set forth herein, Plaintiff was the victim of improper retaliation for having exercised his constitutionally protected rights.
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