
	UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF NEW YORK
	

	BERNARD JOHNSON,






Plaintiff,




- against -

SUPERINTENDENT J.T. SMITH,






Defendant.



	Civil Action No.

03-CV-1050
FJS



COURT ORDERED VOIR DIRE
HISCOCK & BARCLAY, LLP 
William A. Hurst
Attorneys for Plaintiff
Bernard Johnson
Office and P.O. Address:

50 Beaver Street, Fifth Floor

Albany, New York  12207-2830

Telephone:  (518) 429-4293
Facsimile: (518) 533-2927
COURT ORDERED VOIR DIRE
TO BE USED BY THE JUDGE AT TRIAL

CASE TITLE:

Bernard Johnson v. Superintendent J.T. Smith
CIVIL ACTION NO.:

9:03-CV-1050
ASSIGNED JUDGE OR MAGISTRATE JUDGE:
Hon. Frederick J. Scullin, Jr., U.S.D.J.
NAMES AND ADDRESSES OF ALL PARTIES TO THE LAWSUIT:

Plaintiff:
Bernard Johnson


99-A-6283



Sullivan Correctional Facility



P.O. Box 116



Fallsburg, New York 12733-0116
Defendant:
J.T. Smith, Superintendent



Shawangunk C.F.



750 Prison Road



Fallsburg, New York 12733

YOUR NAME, FIRM NAME, ADDRESS AND THE NAME OF ANY PARTNER OR ASSOCIATE WHO MAY BE AT COUNSEL TABLE DURING THE COURSE OF THE TRIAL.

	William A. Hurst, Esq.

Hiscock & Barclay, llp 
50 Beaver Street, Fifth Floor

Albany, New York  12207-2830


SET FORTH THE DATE OF THE OCCURRENCE, THE PLACE OF THE OCCURRENCE AND A BRIEF STATEMENT OF THE EVENTS CENTRAL TO THE LITIGATION.


On January 29, 2003, while in custody at the Shawangunk Correctional Facility, plaintiff suffered serious injury to his right ankle while playing basketball in the facility gymnasium.  While rebounding a ball, plaintiff landed on a large bubble in the gymnasium floor causing his foot to roll beneath him.  The facility Superintendent at the time, defendant J.T. Smith, was in fact aware of similar injuries to other inmates caused by the same or similar defects in the gymnasium floor, having accepted at least three (3) similar grievances from other inmates in the weeks leading up to the incident at issue.  Defendant Smith was further aware that such defects had existed in the gymnasium floor unremedied for more than a decade, yet never restricted inmate access thereto nor posted any warnings regarding the defective condition that existed.  Defendant Smith’s failure to protect plaintiff against this known defect in the gymnasium floor – i.e., a substantial risk of serious harm – constitutes deliberate indifference which violates plaintiff’s rights protected by the Eighth Amendment to the United States Constitution.
SET FORTH THE NAMES AND ADDRESSES OF ALL LAY WITNESSES TO BE CALLED. 

	Bernard Johnson (party)

99-A-6283

Sullivan Correctional Facility

P.O. Box 116

Fallsburg, New York  12733

J.T. Smith, Superintendent (party)

Shawangunk Correctional Facility

750 Prison Road

Wallkill, New York 12589

Dr. Craig Richards (nonparty treating physician)

Upstate Correctional Facility

P.O. Box 2001

Malone, New York 12953

Dr. J. Forte (nonparty treating physician)

Shawangunk Correctional Facility

750 Prison Road

Wallkill, New York 12589

“Vincent” Doe – (nonparty treating physical therapist), Upstate Correctional Facility

P.O. Box 2001

Malone, New York 12953




SET FORTH THE NAMES AND ADDRESSES OF ALL EXPERT WITNESSES TO BE CALLED GIVING A BRIEF DESCRIPTION OF THEIR AREAS OF EXPERTISE. 

N/A

SET FORTH A BRIEF DESCRIPTION OF EACH AND EVERY CAUSE OF ACTION IN THE COMPLAINT. 

The plaintiff alleges that the defendant was deliberately indifferent by maintaining a gymnasium floor with significant bubbling and other defects (which he knew had existed for more than a decade before his arrival in 2002) and ignoring a significant risk of substantial harm to inmate health and safety by failing to close or restrict access to the gymnasium upon receiving express notification of prior incidents resulting in injuries similar to those alleged in the matter at bar.  As a result of defendant’s deliberate indifference, plaintiff suffered serious injury to his right ankle while playing basketball on the defective gymnasium floor.
SET FORTH A BRIEF DESCRIPTION OF EACH AND EVERY AFFIRMATIVE DEFENSE ASSERTED AS WELL AS A STATEMENT ADDRESSING ANY COUNTERCLAIMS RAISED IN THE ANSWER. 

	First Affirmative Defense:
	Defendant asserts that the Complaint fails to state a cause of action.

	Second Affirmative Defense:
	Defendant asserts that he acted under the reasonable belief that his conduct was in accordance with clearly established law and that he is therefore protected under the doctrine of qualified immunity.

	Third Affirmative Defense:
	Defendant asserts that the Complaint’s allegations make out a nonactionable claim of negligence.

	Fourth Affirmative Defense:
	Defendant asserts that the Complaint fails to allege the personal involvement of defendant in the alleged constitutional and/or statutory violations.

	Fifth Affirmative Defense: 
	Defendant asserts that plaintiff’s state law claims if any, are barred by the Eleventh Amendment, section 24 of the Correction Law, and by other state law.

	Sixth Affirmative Defense
	Defendant asserts that plaintiff has failed to exhaust administrative remedies.

	Seventh Affirmative Defense
	Defendant asserts that plaintiff is precluded from recovering for mental or emotional injury absent a showing of physical injury.

	Eighth Affirmative Defense
	Defendant asserts that plaintiff is or may not be entitled to receive any recovery under section 807 of the Prison Litigation Reform Act of 1995.

	Ninth Affirmative Defense
	Defendant asserts that plaintiffs recovery may be subject to the victim notification requirements of the Prison Reform Act of 1995.


Dated:
Albany, New York.


December 22, 2006 



Respectfully submitted,
Hiscock & Barclay, llp


/s
William A. Hurst
By: 







William A. Hurst


Bar Roll No. 510271
Attorneys for Plaintiff
Bernard Johnson
50 Beaver Street, Fifth Floor

Albany, New York 12207-2830
Telephone:  (518) 434-2163

Facsimile:   (518) 434-2621
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