
	UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF NEW YORK
	
	

	BERNARD JOHNSON,




Plaintiff,


-against-
SUPERINTENDENT J.T. SMITH,




Defendant.
	
	Civil Action No.
03‑CV‑1050 (FJS)



PLAINTIFF’S REQUESTS FOR JURY INSTRUCTIONS

Plaintiff Bernard Johnson (“Johnson”) respectfully submits the following Requests for Jury Instructions to the Court:
I.
ALL PERSONS EQUAL BEFORE THE LAW

This case should be considered and decided by you as a dispute between persons of equal standing in the community, of equal worth, and holding the same or similar stations in life.  All persons stand equal before the law and are to be treated as equals.


In this case, plaintiff has sued the defendant in his individual capacity.  The possibility that New York State may or may not reimburse the defendant is irrelevant and may not be considered during trial or your deliberations.

II.
BURDEN OF PROOF WHERE SOME JURORS HAVE SERVED ON A JURY IN A CRIMINAL CASE


Those of you who have sat as jurors on criminal cases will have heard of “proof beyond a reasonable doubt.”  The standard of proof in a criminal case is a stricter standard then the one you will apply here, requiring more proof than a preponderance of the evidence, which is the applicable standard here.  The reasonable doubt standard does not apply to a civil case such as this one and you should therefore put that standard our of your mind.

III.
PREPONDERANCE OF THE EVIDENCE


As I stated earlier, plaintiff must prove his claims by a “preponderance of evidence.”  To “establish by the preponderance of the evidence” means to prove that something is more likely so that it is not so.  In other words, a preponderance of the evidence in this case means such evidence as, when considered and compared to that opposed to it, has more convincing force, and produces in your mind a belief that what is sought to be proved is more likely true than not true.  A preponderance of the evidence is sometimes described as a 51% chance of being so.


In determining whether any fact in issue has been proved by a preponderance of the evidence in this case, you must, unless otherwise instructed, consider the testimony of all witnesses, regardless of who may have called them, and all exhibits received in evidence, regardless of who may have produced them.
IV.
IMPEACHMENT – INCONSISTENT STATEMENT OR CONDUCT (FALSUS IN UNO FALSUS IN OMNIBUS)

A witness may be discredited or impeached by contradictory evidence or by evidence that at some other time the witness has said or done something, or has failed to say or do something, that is inconsistent with the witness’s present testimony.


If you believe any witness has been impeached and must be discredited, you may discredit that witness’s testimony entirely or give the testimony of that witness such credibility as you think it deserves; you are not, however, required to give that witness any such credibility.


If a witness is shown knowingly to have testified falsely about any material matter, you have a right to distrust such witnesses’ other testimony and you may reject all of the testimony of that witness or give it such credibility as you think it deserves.  An act or omission is “knowingly” done if it is done voluntarily and intentionally, and not because of mistake or accident or other innocent reason.

V.
IMPEACHMENT BY CONVICTION OF CRIME


You will by now have concluded or will have heard evidence that Mr. Johnson was convicted of a crime.  It is entirely for you to consider if Mr. Johnson’s conviction reflects at all on his credibility on this witness stand.  You may find that Mr. Johnson’s conviction has no bearing whatsoever on his credibility in this action.  I reiterate that the mere fact that plaintiff was convicted of a crime in the past does not necessarily mean that his testimony in this case is incredible or may be discredited.

THE STATUE AND LAW YOU MUST APPLY

VI.
SECTION 1983


The law to be applied in this case is the federal civil rights law, which provides a remedy for individuals who have been deprived of their constitutional rights under color of state law.  Section 1983 of Title 42 of the United States Codes states:

Every person who, under color of any state [law], subjects or causes to be subjected, any citizen of the United States to the deprivation of any rights, privileges, or immunities secured by the Constitution, shall be liable to the party injured in an action at law.

42 USC § 1983.

PURPOSE OF THE STATUTE


Section 1983 creates a form of liability in favor of persons who have been deprived of rights, privileges and immunities secured to them by the United States Constitution and federal statutes.  In enacting the statute, Congress intended to create a remedy as broad as the protection provided by the Constitution and federal laws.

ELEMENTS OF A SECTION 1983 CLAIM


To establish his claim under Section 1983, plaintiff must establish, by a preponderance of the evidence, each of the following three elements:

(1) The conduct complained of was committed by a person acting under color of state law;

(2) The conduct deprived the plaintiff of rights, privileges or immunities secured by the Constitution or laws of the United States; and

(3) The defendant’s acts were the proximate cause of the injuries and consequent damages sustained by the plaintiff.

I shall now examine each of the three elements in greater detail for you.

FIRST ELEMENT – ACTING UNDER COLOR OF STATE LAW


Whether defendant actually committed the acts or omissions alleged by the plaintiff is a question of fact for you, the jury, to decide.  For now, assuming that the defendants did commit those acts or omissions, I will instruct you that, since the defendant is an officer and employee of the State of New York acting within the scope of his duties at the time of the acts or omissions in question, he was acting under color of state law.  In other words, the first statutory requirement has been satisfied, and is conceded by the defendants.

SECOND ELEMENT – DEPRIVATION OF A CONSTITUTIONAL RIGHT


The second element of plaintiff’s claim is that he was deprived of a federal right by the defendant – here the Eighth Amendment right to be free from “Cruel and Unusual Punishment.”  In order for plaintiff to establish this element, he must show:   first, that defendant committed the act or omission alleged by plaintiff; and second, that those acts or omissions caused the plaintiff to suffer the loss of his Eighth Amendment right to be free from cruel and unusual punishment.  The question for you to decide is whether that right has been violated by the conduct proven by the plaintiff.

Conditions of Confinement Claims (3B Fed. Jury Prac. & Instr. § 166.22 (5th Ed.) ):

Inmates are protected from cruel and unusual punishment under the Eighth Amendment of the United States Constitution. Plaintiff Johnson claims that the conditions of plaintiff's confinement in the Shawangunk Correctional Facility were such that they violated the plaintiff's Eighth Amendment rights. Plaintiff claims that the conditions violated the plaintiff's Eighth Amendment rights in that defendant Smith failed to warn inmates or to prohibit or limit access to the damaged portions of the gymnasium floor, notwithstanding his personal awareness that several inmates had previously suffered injuries while playing basketball on said floor.
In order to prove a violation under the Eighth Amendment, plaintiff Johnson must prove all the following elements by a preponderance of the evidence:
First: That the conditions of confinement complained of by plaintiff Johnson existed during and before January 29, 2003;

Second: That the conditions of confinement were inhumane in that conditions resulted in a serious deprivation of plaintiff's basic human needs, here the need for physical safety against known hazards;

Third: That defendant prison officials were aware of the inhumane conditions of confinement complained of by plaintiff Johnson, i.e., the defective gym floor;

Fourth: That defendant prison officials, with deliberate indifference to the inhumane conditions of confinement complained of by plaintiff Johnson, failed to take reasonable measures to correct those inhumane conditions and/or to warn plaintiff of such conditions;

Fifth: That plaintiff Johnson was injured as a result of defendant prison officials' deliberate indifference to the inhumane conditions of confinement complained of by plaintiff Johnson; and

Sixth: That defendant prison officials were acting under color of state law.
If plaintiff Johnson fails to prove any of these elements, you must find for the defendant prison officials.
It is not enough that the conditions plaintiff Johnson complains of were restrictive or even harsh; this is part of the penalty that criminal offenders must pay. Rather, you may find that the conditions of the plaintiff's confinement were cruel and unusual only if they deprived plaintiff Johnson of the minimal civilized measure of life's necessities, such as reasonable physical safety. The test is an objective one, and in applying it, you should be guided by society's contemporary standards of decency. What you must decide, then, is whether, under the circumstances, the conditions of confinement about which plaintiff Johnson complains deprived plaintiff Johnson of the minimal civilized measure of life's necessities or not.

THIRD ELEMENT – PROXIMATE CAUSE


The third element that plaintiff must prove is that the defendant’s acts were a proximate cause of the injuries sustained by the plaintiff.  Proximate cause means that there must be a sufficient nexus between the acts or omissions of a defendant and any injury or damage sustained by the plaintiff.  An act or omission is a proximate cause if it was a substantial factor in bringing about or actually causing the injury, that is, if the injury or damage was a reasonably foreseeable consequence of the defendant’s act or omission.  If any injury was a direct result or a reasonably probable consequence of the defendant’s act or omission, it was proximately caused by such act or omission.  In other words, if a defendant’s act or omission had such an effect in producing the injury that reasonable persons would regard it as being a cause of the injury, then the act or omission is a proximate cause.


A proximate cause need not always be the nearest cause either in time or in space.  In addition, there may be more than one proximate cause of an injury or damage.  Many factors or the conduct of two or more people may operate at the same time, either independently or together, to cause an injury.


The defendant can avoid liability only if plaintiff’s injury was caused by a new or independent source of an injury which intervenes between the defendant’s act or omission and the plaintiff’s injury and which produces a result which was not reasonably foreseeable by the defendant.  
VII.
PERSONAL INVOLVEMENT/SUPERVISORY LIABILITY


If you find that the conduct or omissions proved by the plaintiff at trial denied plaintiff of his Eighth Amendment rights, you must then consider whether defendant Smith was personally involved in that conduct.  Thus, you may find defendant Smith personally liable if you find any of the following:  (1) the defendant  participated directly in the alleged constitutional violation; (2) the defendant, after being informed of the violation through a report or grievance, failed to remedy the wrong; (3) the defendant created a policy or custom under which unconstitutional practices occurred, or allowed the continuance of such a policy or custom; (4) the defendant was grossly negligent in supervising subordinates who committed the wrongful acts, or (5) the defendant exhibited deliberate indifference to the rights of plaintiff by failing to act on information indicating that unconstitutional acts were occurring.


Plaintiff claims that defendant Smith obtained knowledge of the hazardous conditions on the gymnasium floor, yet failed to remedy the defective condition and/or to limit inmate access thereto at a reasonable time and in a reasonable manner.  If you find that defendant Smith did, in fact, receive prior notice of the hazardous conditions and had the ability to, but failed to remedy those conditions and/or to warn and/or limit inmate access thereto, then you must return a verdict in plaintiff’s favor.  

VIII.  DAMAGES


If you find for the plaintiff and against the defendant, you will then consider the issue of plaintiff’s damages, if any, sustained as a proximate or legal result of the defendant’s violation of the plaintiff’s constitutional rights.


Damages are the proximate or legal result of the wrongful act of another if you find from a preponderance of the evidence that, except for the wrongful act, here the failure to cure the defective condition and/or to warn or prohibit access thereto, the damages would not have occurred.  The wrongful act or omission may be a proximate or legal cause of damages even though the wrongful act operates in combination with the act or omission of another, so long as the wrongful act or omission contributes substantially to producing the damages.

Any such award should be fair and just in light of the evidence, and if you find that plaintiff’s damages were minor, slight or negligible in amount, you may award a nominal sum, such as $1.00.
DATED:
December 22, 2006
HISCOCK & BARCLAY, LLP

/s
William A. Hurst
By:
______________________________
William A. Hurst
Bar Roll No. 510271
Attorneys for plaintiff
Bernard Johnson
Office and Post Office Address

50 Beaver Street

Albany, New York  12207-2830
Telephone:
(518) 429-4293
Facsimile:
(518) 533-2927
E-Mail:  whurst@hiscockbarclay.com
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	Honorable Frederick J. Scullin, Jr.
	Hon Eliot Spitzer
David Fruchter, Esq.
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J.T. Smith
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The Capitol
Albany, New York 12224
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