
	UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF NEW YORK
	
	

	TOMMY WALKER, III,

Plaintiff,

-vs-

JERRY BRIGGS; FRANK SIMONELLI; and PAUL KACZOR,

Defendants.


	
	Civil Action No.

89-CV-1432 (GJD)


POST-TRIAL MEMORANDUM OF LAW
HISCOCK & BARCLAY, LLP
Attorneys for Plaintiff
Office and Post Office Address

Financial Plaza

221 South Warren Street

Post Office Box 4878

Syracuse, New York 13221‑4878

John D. Cook





Telephone (315) 425-2885

Of Counsel





Facsimile (315) 703-7353
TABLE OF CONTENTS
Page  

iiiTABLE OF CITATIONS


1PRELIMINARY STATEMENT


2STATEMENT OF FACTS


9ARGUMENT


9POINT I
PLAINTIFF’S FOURTH AMENDMENT RIGHT WAS VIOLATED BY DEFENDANTS’ UNREASONABLE AND UNCONSITUTIONAL SEARCH


9A.
As an Overnight Guest, Plaintiff Had a Reasonable Expectation of Privacy in the Apartment


10B.
Defendants’ Search of the Apartment without a Warrant Was Per Se Unreasonable, and Presumptively Unconstitutional


101.
Warrantless Search of the Apartment


122.
Validity of Search Warrant Issued for 1637 Kemble Street


16C.
Defendants Have Not Satisfied Their Burden of Demonstrating that the Search of  the Apartment Was the Product of Ms. Howard’s Voluntary Consent


18D.
The Search of the Apartment Took Place Prior to Ms. Howard Signing the Search Waiver


21E.
Defendants Have Not Sustained Their Burden of Proving Their Entitlement to Qualified Immunity


211.
Violation of a Fourth Amendment Right


222.
Objective Reasonableness of Defendants’ Belief in the Lawfulness of Their Actions


22POINT II
PLAINTIFF’S FIFTH AMENDMENT RIGHT WAS VIOLATED BY THE USE OF A COMPELLED STATEMENT IN A CRIMINAL PROCEEDING


22A.
Defendants Violated Plaintiff’s Fifth Amendment Right Not to Have a Compelled Statement Used Against Him in a Criminal Proceeding


25B.
Defendants Have Not Sustained Their Burden of Proving Their Entitlement to Qualified Immunity


27POINT III
BASED ON THE VIOLATION OF HIS CONSTITUTIONAL RIGHTS, PLAINTIFF IS ENTITLED TO DAMAGES


28CONCLUSION




TABLE OF CITATIONS
Cases
Page  
Board of Educ. of Indep. Sch. Dist. No. 92 of Pottawatomie County v. Earls, 536 U.S. 822 (2002)
9

Brown v. Mississippi, 297 U.S. 278 (1936)
23

Colorado v. Connelly, 479 U.S. 157 (1986)
23

Deshawn E. v. Safir, 156 F.3d 340 (2d Cir. 1998)
23, 24

Kaminsky v. Rosenblum, 929 F.2d 922 (2d Cir. 1991)
26

Katz v. United States, 389 U.S. 347 (1967)
9, 10

Lauro v. Charles, 219 F.3d 202 (2d Cir. 2000)
10

Loria v. Gorman, 306 F.3d 1271 (2d Cir. 2002)
21, 22

Malloy v. Hogan, 378 U.S. 1 (1964)
23

McCardle v. Haddad, 131 F.3d 43 (2d Cir. 1997)
21

Minnesota v. Carter, 525 U.S. 83 (1998)
9

Minnesota v. Olson, 495 U.S. 91 (1990)
9

Payton v. New York, 445 U.S. 573 (1980)
10

Schneckcloth v. Bustamonte, 412 U.S. 218 (1973)
16

Steele v. United States, 267 U.S. 498 (1925)
13

Stephenson v. Doe, 332 F.3d 68 (2d Cir. 2003)
21

United States v. Eliot, 50 F.3d 180 (2d Cir. 1995)
16

United States v. Gagnon, 230 F. Supp. 2d 260 (N.D.N.Y. 2002)
10

United States v. Kiyuyung, 171 F.3d 78 (2d Cir. 1999)
16

United States v. Leon, 468 U.S. 897 (1984)
12

United States v. Male Juvenile, 121 F.3d 34 (2d Cir. 1997)
24

United States v. United States Dist. Court, 407 U.S. 297 (1972)
10, 16

United States v. Wilson, 11 F.3d 346 (2d Cir. 1993)
16

Velardi v. Walsh, 40 F.3d 569 (2d Cir. 1994)
13, 14

Weaver v. Brenner, 40 F.3d 527 (2d Cir. 1994)
23, 24, 26

Wilson v. Layne, 526 U.S. 603 (1999)
10



 TOA \h \c "2" \p 
Statutes
42 U.S.C. § 1983
1, 22



 TOA \h \c "7" \p 
Constitutional Provisions
U.S. CONST. amend. V
23



	UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF NEW YORK
	
	

	TOMMY WALKER, III,

Plaintiff,

-vs-

JERRY BRIGGS; FRANK SIMONELLI; and PAUL KACZOR,

Defendants.


	
	Civil Action No.

89-CV-1432 (GJD)


POST-TRIAL MEMORANDUM OF LAW
PRELIMINARY STATEMENT
This memorandum of law is respectfully submitted to the Court following the Trial held on November 3 and 5, 2003.  At Trial, Plaintiff proved, by a preponderance of the evidence, each element of his claims under 42 U.S.C. § 1983 TA \l "42 U.S.C. § 1983" \s "1983" \c 2 :  (1) complained of conduct was committed by Defendants acting under color of state law;
 (2) Defendants’ conduct deprived Plaintiff of his Fourth Amendment right to be free from unreasonable searches and his Fifth Amendment right not to have a compelled statement used against him in a criminal proceeding;
 and (3) Defendants’ conduct was the proximate cause of Plaintiff’s damages.  Therefore, Plaintiff respectfully submits that he should be awarded:  (1) Judgment in his favor on the causes of action asserted; (2) damages based on his period of unjustified incarceration and the value of the items seized and never returned; (3) reasonable attorney’s fees; and (4) whatever other relief the Court deems just and proper.
STATEMENT OF FACTS TC "STATEMENT OF FACTS" \f C \l "1" 

The Arrest

At approximately 4:00 p.m. on November 18, 1988,
 members of the Utica Police Department, including Defendants, arrested Plaintiff on Main Street in Utica, New York.  [Tr. 11/9‑14, 21‑22; 12/1.]  After Plaintiff was searched, he was transported to the Utica Police station, where he was placed in a holding tank and not permitted to contact his attorney.  [Tr. 13/3‑10, 15‑22.]


Prior to his arrest, Plaintiff had been at his girlfriend’s apartment on the third floor of 1635 Kemble Street (the “Apartment”) and had left to run errands.  [Tr. 10/15‑23; 12/16‑19.]  Plaintiff intended to return to the Apartment upon completion of his errands because he offered to take his girlfriend, Lorraine Howard (“Ms. Howard”), to her eye appointment later that day.  [Tr. 43/18‑24; 44/1‑4.]  Since she did not want have to walk down three flights of stairs to open the front door (which was always locked) when he returned, Ms. Howard gave Plaintiff her set of keys before he left.  [Tr. 11/5‑8; 12/7‑9, 13‑15; 43/2‑5, 18‑24.]
The Illegal Entry into the Apartment

After Plaintiff left the Apartment, Ms. Howard talked to Gary Miller (“Mr. Miller”), a friend of Plaintiff’s who was staying at the Apartment, and prepared for her eye appointment – she took a shower, got her clothes together, and got dressed.  [Tr. 44/5‑8.]  Once she was ready, Ms. Howard called her niece from the only telephone in the Apartment, which was in her bedroom.  [Tr. 44/11‑15; 45/1‑2; 46/23‑25; 47/1.]  While she was talking to her niece, Ms. Howard heard keys jiggling outside the Apartment door.  [Tr. 45/7‑12; 46/13‑15.]  Mr. Miller, thinking that Plaintiff had returned from his errands, said “here comes Tommy” and stood behind the Apartment door to scare him when he came in.  [Tr. 45/7‑12.]

Much to the surprise and shock of Ms. Howard and Mr. Miller, the door opened and police officers, including Defendants, entered the Apartment brandishing guns, including pistols, a shotgun, and a machine gun.  [Tr. 45‑13‑17; 47/2‑10; 112/9‑14.]  Defendants neither announced themselves as “police,” nor asked permission to enter the Apartment, they just entered the Apartment.  [Tr. 46/18‑22.]

Defendant Jerry Briggs (“Inv. Briggs”) ordered Ms. Howard to hang up the telephone, come out of her bedroom, and sit down in the den.  [Tr. 47/11‑17, 20‑22.]  Mr. Miller was brought into the living room.  [Tr. 47/11‑17.]  After they entered, neither Inv. Briggs, nor any of the other police officers, told Ms. Howard that they had a warrant for the search of the Apartment or provided her with a copy of any such warrant.  [Tr. 47/23‑25; 48/1‑3.]  Ms. Howard asked to contact her attorney,
 but she was told that she “wasn’t under arrest, so [she] didn’t need a lawyer.”  [Tr. 53/3‑17; 67/1‑11.]

The police officers conducted a cursory search of the Apartment for other occupants.  [Tr. 48/4‑9.]  Then, Defendants went into Ms. Howard’s bedroom and closed the door.  [Tr. 48/4‑19, 23‑24.]
The Unreasonable Search

While Defendants were in the bedroom, Ms. Howard could hear “a lot of racket” – things being thrown around, dresser drawers being opened, the telephone being picked up and dialed, etc.  [Tr. 49/2‑6.]  Ms. Howard could also hear Defendants talking about how they were trying to get a hold of a judge, but were unable to do so.  [Tr. 49/7‑11.]

At one point, Ms. Howard heard the telephone ring, so she got up and opened her bedroom door.  [Tr. 49/12‑16.]  Ms. Howard was immediately ordered to “get out” and “go sit down.”  [Tr. 49/12‑16.]  However, while the door was briefly open, Ms. Howard was able to see that her bedroom was “completely wrecked” and there was an open briefcase
 sitting on the bed.  [Tr. 49/12‑16; 71/18‑25; 72/1‑3.]  Ms. Howard did what she was told and returned to the den and sat down.  [Tr. 49/12‑16.]
The Involuntary Search Waiver

At some time later, Inv. Briggs came out of Ms. Howard’s bedroom, stated that they were not able to get a hold of a judge, and asked her if she would be willing to sign a search waiver.  [Tr. 50/17‑25; 51/3‑8.]  Inv. Briggs explained that if Ms. Howard refused to sign a waiver, she would go to jail for eight years “for whatever they might have found”; however, no one advised Ms. Howard that she had the right to refuse to sign a waiver.  [Tr. 50/17‑25; 51/17‑20.]  Ms. Howard asked again to contact her attorney, but she was told that she did not need one.
  [Tr. 53/3‑13, 18‑21; 67/1‑11.]  Feeling that she had no choice but to consent to sign the waiver,
 Ms. Howard agreed to do so.  [Tr. 50/17‑25; 51/21‑24.]

Ms. Howard was brought into her kitchen so Inv. Briggs could prepare the waiver.  [Tr. 51/5‑8.]  Once Ms. Howard signed the waiver, it was announced to the others in the Apartment and items were immediately brought out of Ms. Howard’s bedroom, including clothing, a duffle bag, a box, and a (taped
) briefcase.  [Tr. 52/3‑14.]  The police officers searched the rest of the Apartment and then they brought Ms. Howard and Mr. Miller to the Utica Police station.  [Tr. 53/1‑13.]
The Inaccurate Statement

Once she arrived at the station, Ms. Howard was read her Miranda rights and was seated at a desk with a typewriter.  [Tr. 54/6‑14.]  Inv. Briggs was also at the desk and he typed a statement for Ms. Howard to sign.  [Tr. 54/6‑14.]  While he typed, Inv. Briggs asked Ms. Howard a few questions, but none of the questions asked pertained to the material content of the statement.  [Tr. 54/15‑22; 65/18‑20.]  Inv. Briggs prepared the entire statement – Ms. Howard did not prepare any portion of the statement herself.  [Tr. 54/23‑25.]

Once Inv. Briggs completed preparing the statement, he asked Ms. Howard to read it.  [Tr. 55/1‑9.]  She did so and noticed that it contained a few things that she had not said.  [Tr. 55/1‑9.]  Inv. Briggs told her that he would make sure that it was noted that she had not said those things, but he did not make any changes to the statement itself.  [Tr. 55/1‑9; 67/24‑25; 68/1.]  During this time, neither Inv. Briggs, nor any of the other police officers at the Utica Police station, advised Ms. Howard that she had the right to refuse to sign the statement.  [Tr. 56/7‑9.]  Therefore, thinking that Inv. Briggs would do what he said and feeling that she had no choice but to consent to sign the statement, Ms. Howard signed the statement and was allowed to leave.  [Tr. 55/1‑9; 56/1‑16.]
The Compelled Oral Admission

Later, Plaintiff was removed from the holding tank and brought upstairs to an office.  [Tr. 13/23‑25; 14/1‑2.]  Defendants and Mr. Miller were in the office when Plaintiff arrived, and Plaintiff’s briefcase (with the other items seized from the Apartment) was sitting on Inv. Briggs’s desk.  [Tr. 14/8‑24.]

Upon Plaintiff’s arrival, Inv. Briggs and Senior Investigator Angelo Partipelo
 talked for approximately 15‑20 minutes regarding the seized items on the desk, saying such things as “there [is] a conflict in the story concerning the ownership of the contraband” and “they need to know the truth.”  [Tr. 15/11‑23.]  Eventually, Mr. Miller spoke up and “asked the officers to ask the question.”  [Tr. 16/3‑6.]


Inv. Briggs responded and stated to Plaintiff that “we would like to work out a deal with you” whereby Mr. Miller would be released, Ms. Howard would not be arrested, and Plaintiff would plea to an assault charge on another matter for which he would serve a one‑year sentence in county jail.  [Tr. 16/7‑15; 32/4‑9.]  In exchange, Plaintiff would have to admit ownership of the items seized from the Apartment and provide information that would lead to the arrest of someone else on drug charges.  [Tr. 16/7‑15; 19/15‑18; 31/2‑5.]

Agreeing to the deal, Plaintiff orally admitted ownership and Mr. Miller was released.  [Tr. 16/25; 17/1‑4; 34/20‑22.]  However, Plaintiff never received the benefit of the deal proposed by Inv. Briggs.  [Tr. 35/5‑8.]

The Phone Call

While Plaintiff remained in the office, his beeper (which had been seized) went off on several occasions.  [Tr. 18/21‑23.]  On most occasions, Defendant Investigator Paul Kaczor (“Inv. Kaczor”) would return the call and advise the caller “that Mr. Walker was out of business.”  [Tr. 18/24‑25; 19/1‑2.]  On one occasion, Plaintiff was asked to return the call as part of the deal proposed by Inv. Briggs.  [Tr. 19/9‑18.]

Plaintiff called James Grimes, a drug supplier, and asked him (during a recorded conversation) “whether or not he had any narcotics for sale and how much.”  [Tr. 19/25; 20/1‑11.]  Following the conversation, Plaintiff left the station (with police officers) to identify where Mr. Grimes lived.  [Tr. 20/12‑19.]  When he returned, Plaintiff was placed in the holding tank.  [Tr. 20/22‑23.]

Approximately two hours later, Mr. Grimes joined Plaintiff, having been arrested for possession of a controlled substance based upon evidence obtained during the recorded telephone conversation with Plaintiff.  [Tr. 20/20‑23; 21/6‑8, 12‑17; 34/23‑25.]  The following morning, Plaintiff and Mr. Grimes were each arraigned and transferred to the Oneida County Jail.  [Tr. 23/9‑16.]
The Period of Unjustified Incarceration

Plaintiff remained at the Oneida County Jail until January 12, 1989, at which time he was released
 due to the prosecution’s failure to indict.  [Tr. 23/17‑25; 24/1‑2.]  Six days later, on January 18, 1989, Plaintiff was re‑arrested and indicted on possession of the items seized from the Apartment.  [Tr. 24/3‑11.]  Thereafter, Plaintiff moved for a suppression hearing and his motion was granted.  [Tr. 24/12‑15.]  At a suppression hearing held before the Honorable John Murad on July 26, 1989, the evidence seized from the Apartment was suppressed based upon the court’s conclusion that Ms. Howard’s consent for the search was involuntary, and in any event, it was given after the search had already taken place.  [Tr. 24/23‑25; 25/1‑11.]  Approximately a week after the evidence was suppressed, Plaintiff filed a motion to dismiss the indictment, which was denied.  [Tr. 25/17‑22.]

During this same time period, Plaintiff was tried on the charges that had been pending at the time of his arrest in this matter.  [Tr. 26/8‑17.]  Plaintiff was convicted of one of the charges, and bail continued pending sentencing.  [Tr. 26/10‑12; 36/25; 37/1‑3.]  On September 6, 1989, Plaintiff was sentenced on his conviction, and the indictment on possession of the items seized from the Apartment was finally dismissed.  [Tr. 26/18‑20; 37/4‑7.]
ARGUMENT TC "ARGUMENT" \f C \l "1" 
POINT I
PLAINTIFF’S FOURTH AMENDMENT RIGHT WAS VIOLATED BY DEFENDANTS’ UNREASONABLE AND UNCONSITUTIONAL SEARCH TC " POINT I
PLAINTIFF’S FOURTH AMENDMENT RIGHT WAS VIOLATED BY DEFENDANTS’ UNREASONABLE AND UNCONSITUTIONAL SEARCH" \f C \l "2" 
A.
As an Overnight Guest, Plaintiff Had a Reasonable Expectation of Privacy in the Apartment TC "A.
As an Overnight Guest, Plaintiff Had a Reasonable Expectation of Privacy in the Apartment" \f C \l "3" .

The Fourth Amendment protects “the right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.”  Board of Educ. of Indep. Sch. Dist. No. 92 of Pottawatomie County v. Earls, 536 U.S. 822, 828 (2002) TA \l "Board of Educ. of Indep. Sch. Dist. No. 92 of Pottawatomie County v. Earls, 536 U.S. 822 (2002)" \s "Earls" \c 1  (quoting U.S. CONST. amend. IV).

In order to recover for a claimed violation of his Fourth Amendment right, a plaintiff “must demonstrate that he personally has an expectation of privacy in the place searched, and that his expectation is reasonable.”  Minnesota v. Carter, 525 U.S. 83, 88 (1998) TA \l "Minnesota v. Carter, 525 U.S. 83 (1998)" \s "Carter" \c 1 .  “[T]he Fourth Amendment protects people, not places,” and provides sanctuary for citizens wherever they have a legitimate expectation of privacy.  Katz v. United States, 389 U.S. 347, 351 (1967) TA \l "Katz v. United States, 389 U.S. 347 (1967)" \s "Katz" \c 1 .

Thus, when a plaintiff is an overnight guest in a home, he may claim the protection of the Fourth Amendment.  See Carter TA \s "Carter" , 525 U.S. at 90 (“an overnight guest in a home may claim the protection of the Fourth Amendment”);  TA \l "Minnesota v. Olson, 495 U.S. 91 (1990)" \s "Olson" \c 1 Minnesota v. Olson, 495 U.S. 91, 96‑97 (1990) (a party’s “status as an overnight guest is alone enough to show that he had an expectation of privacy in the home that society is prepared to recognize as reasonable”).


As an overnight guest at the Apartment (a fact that is uncontested), Plaintiff had a reasonable expectation of privacy that was violated by Defendants’ illegal search.  [Tr. 10/3; 43/18.]  Because the evidence demonstrates that Plaintiff had an expectation of privacy in the place searched, and that his expectation was reasonable, he may recover for the violation of his Fourth Amendment right.
B.
Defendants’ Search of the Apartment without a Warrant Was Per Se Unreasonable, and Presumptively Unconstitutional TC "B.
Defendants’ Search of the Apartment without a Warrant Was Per Se Unreasonable, and Presumptively Unconstitutional" \f C \l "3" .

The Supreme Court has held that “physical entry of the home is the chief evil against which the wording of the Fourth Amendment is directed.”  United States v. United States Dist. Court, 407 U.S. 297, 313 (1972) TA \l "United States v. United States Dist. Court, 407 U.S. 297 (1972)" \s "USDC" \c 1 .  “[T]he Fourth Amendment embodies [the] centuries‑old principle of respect for the privacy of the home” and the “‘overriding respect for the sanctity of the home that has been embedded in our traditions since the origins of the Republic.’”  Wilson v. Layne, 526 U.S. 603, 610 (1999) TA \l "Wilson v. Layne, 526 U.S. 603 (1999)" \s "Wilson" \c 1  (quoting Payton v. New York, 445 U.S. 573, 601 (1980) TA \l "Payton v. New York, 445 U.S. 573 (1980)" \s "Payton" \c 1 ).

Courts have long observed that in Fourth Amendment jurisprudence, the home has something of a “special status” and have “emphasized the sanctity of the private home, and the particular gravity the Fourth Amendment accords to government intrusions on that privacy.”  Lauro v. Charles, 219 F.3d 202, 211 (2d Cir. 2000) TA \l "Lauro v. Charles, 219 F.3d 202 (2d Cir. 2000)" \s "Lauro" \c 1 .  It is “the warrant procedure [that] minimizes the danger of needless intrusions of that sort.”  Payton TA \s "Payton" , 445 U.S. at 586 (quoting United States Dist. Court, 407 U.S. at 313 (1972) TA \s "USDC" ).

Without a warrant, a search of the home is per se unreasonable, and presumptively unconstitutional.  See United States v. Gagnon, 230 F. Supp. 2d 260, 267 (N.D.N.Y. 2002) TA \l "United States v. Gagnon, 230 F. Supp. 2d 260 (N.D.N.Y. 2002)" \s "Gagnon" \c 1  (citing Katz TA \s "Katz"  v. United States, 389 U.S. 347, 357 (1967)).

1.
Warrantless Search of the Apartment TC "1.
Warrantless Search of the Apartment" \f C \l "4" .

The search of the Apartment was not conducted pursuant to a search warrant.  This fact is most clearly supported by Inv. Briggs’s testimony to that effect.  [Tr. 111/5‑8.]


This is also supported by documentary evidence created near the time of the search, such as the Department of Public Safety Investigation Report (the “Report”) prepared by Inv. Briggs and submitted to Utica Chief of Police Benny Rotundo on November 18, 1988.  See Exhibit J‑8.
  At Trial, Inv. Briggs testified that the Report contains all of the important and material facts underlying this matter.  [Tr. 106/4‑25; 107/1‑15.]

As the portion that describes Defendants’ entry and search of the Apartment, the Report states:
This Writer along with Sr. Inv. Partipelo, Invs. Horgan, Simonelli, Nolan went to the subjects apartment that he shared with his live in girlfriend Lorraine Howard.  Ms. Howard gave the above investigators oral permission to search the apartment and to remove any contraband found.  Ms. Howard further gave a written Waiver stating same.

See Exhibit J‑8.  Although Inv. Briggs testified that the Report contained “all of the important and material facts,” the Report does not state that the search of the Apartment was conducted pursuant to a search warrant, or that a search warrant was ever executed.  [Tr. 110/7‑10.]  In fact, there is no mention whatsoever of a warrant for the search of the Apartment.
  Id.

The fact that the search of the Apartment was not conducted pursuant to a search warrant is corroborated by the testimony of Ms. Howard.  She testified that none of the police officers that entered the Apartment told her that they had a search warrant or provided her with a copy of any such warrant – they just entered her Apartment and began their search soon thereafter.  [Tr. 47/23‑25; 48/1‑3.]

As further corroboration, Ms. Howard’s statement (prepared inaccurately by Inv. Briggs) does not mention the existence or execution of a warrant for the search of the Apartment either.  See Exhibit J‑9.
  The statement sets forth that Ms. Howard “gave the Utica Police department permission to search my apartment,” but no search warrant is discussed.  Id.

Ms. Howard’s testimony, corroborated by that of Inv. Briggs and the documentary evidence admitted at Trial, establishes the fact that the search of the Apartment was not conducted pursuant to a search warrant, rendering the search per se unreasonable, and presumptively unconstitutional, as a matter of law.

2.
Validity of Search Warrant Issued for 1637 Kemble Street TC "2.
Validity of Search Warrant Issued for 1637 Kemble Street" \f C \l "4" .

Although Defendants admit that the search of the Apartment was not conducted pursuant to a warrant, Defendants argue that the search was legally conducted pursuant to a warrant issued (but not executed) for 1637 Kemble Street (the “Warrant”).  [Tr. 111/5‑8.]  However, that search warrant cannot form the basis for a legal search of the Apartment.

The “manifest purpose” of the Fourth Amendment particularity requirement is “to prevent general searches.”  United States v. Leon, 468 U.S. 897, 963 (1984) TA \l "United States v. Leon, 468 U.S. 897 (1984)" \s "Leon" \c 1 

 TA \s "Leon"  (Stevens, J., concurring).  “By limiting the authorization to search to the specific areas and things for which there is probable cause to search, the requirement ensures that the search is carefully tailored to its justification, and does not resemble the wide‑ranging general searches that the Framers intended to prohibit.”  Id. TA \s "Leon"  at 963‑64.


In order for a search warrant to satisfy the particularity requirement, the description of the property to be searched must be “such that the officer with a search warrant can, with reasonable effort[,] ascertain and identify the place intended.”  Steele v. United States, 267 U.S. 498, 503 (1925) TA \l "Steele v. United States, 267 U.S. 498 (1925)" \s "Steele" \c 1 ; see also Velardi v. Walsh, 40 F.3d 569, 576 (2d Cir. 1994) TA \l "Velardi v. Walsh, 40 F.3d 569 (2d Cir. 1994)" \s "Velardi" \c 1 .  Indeed, the description must be such that the officer executing the warrant could “ascertain and identify the target of the search with no reasonable probability of searching another premises in error.”  Velardi TA \s "Velardi" , 40 F.3d at 576 (quoting United States v. Valentine, 984 F.2d 906, 909 (8th Cir. 1993).

Here, since the Warrant cannot be located and was not produced, Plaintiff can only assume that the Warrant set forth a description of the property to be searched that was identical to that which was sets forth in the Search Warrant Application executed by Inv. Briggs (the “Application”).  See Exhibit J‑5.
  The Application described the property sought to be searched as:
The third floor apartment located at 1637 Kemble St, Utica, N.Y. which is occupied by a Lorraine Howard and Tommie Walker and any occupants found therein.  Said location being l[o]cated in a multiple dwelling apartment House in the city of Utica, N.Y.

Id.


The description did not allow Defendants to “ascertain and identify the target of [their] search with no reasonable probability of searching another premises in error,” primarily because it set forth the incorrect address of the property to be searched.  Although a technical error on the face of the warrant, such as an incorrect street address, may not affect its validity, the possibility of actual error must be “eliminated by other information, whether it be a detailed physical description in the warrant itself, supplemental information from an appended affidavit,
 or knowledge of the executing agent derived from personal surveillance of the location to be searched.”  Velardi, 40 F.3d at 576. TA \s "Velardi"   Defendants did not eliminate the possibility of error by any of these types of additional information.

The Warrant (assumedly) did not set forth an adequate detailed physical description of the property to be searched.  Rather, it merely described the property as a “third floor apartment . . . located in a multiple dwelling apartment House in the city of Utica, N.Y.”  The greatest support for the argument that the Warrant set forth an insufficient physical description is the fact that Defendants supposedly entered the third‑floor apartment at 1637 Kemble Street
 and advised the occupants that they had a search for their apartment, rather than the Apartment located at 1635 Kemble Street.  [Tr. 85/7‑21.]  From the description set forth on the face of the Warrant, Defendants did not realize that they had erroneously entered the wrong apartment.  When a situation such as this occurs, it is reasonable to conclude that a warrant does not set forth an adequate physical description of the property and it cannot be relied upon to overcome an error on the face of the warrant.

Likewise, Defendants did not possess knowledge derived from personal surveillance of the location to be searched necessary to overcome the error on the Warrant.  The issuance of the Warrant was based upon information provided by an informant, Laverne Robinson, who identified the address as “1637 Kemble Street.”  [Tr. 81/18‑25; 82/1‑18; 134/13‑20.]  Defendants did not have any personal knowledge of where Ms. Howard lived.


On the day of Plaintiff’s arrest, Defendants commenced a moving surveillance at the 1600 block of Kemble Street.  [Tr. 83/8‑16.]  Inv. Briggs testified that Defendants saw Plaintiff exit a building in that block, but were unable to see clearly which building it was (i.e., 1635 or 1637) because they were stationed quite a distance away.  [Tr. 83/8‑16.]  Without personal knowledge of the location to be searched, Defendants cannot overcome the error on the face of the Warrant.


Not being able to rely upon the foregoing types of information to overcome the deficiencies of the Warrant, Defendants apparently seek to rely upon information allegedly provided by a resident of 1637 Kemble Street.  Both Invs. Briggs and Kaczor testified that they entered 1637 Kemble Street intending to search its third‑floor apartment.  [Tr. 85/7‑16; 134/24‑25; 135/1‑11.]  Once they reached the third floor, Defendants testified that they spoke to a woman who advised them that Plaintiff did not live there, and that he lived next door.
  [Tr. 85/23‑24; 135/3‑11.]  Based on the information that they received, Defendants testified that they would proceed to 1635 Kemble Street.  [Tr. 86/2‑10; 135/14‑25; 136/1.]

Curiously, the existence of this unnamed resident was first raised at Trial, almost fourteen years (and multiple motions for summary judgment) after this action was commenced.  Her existence was neither mentioned in Inv. Briggs’s Report, which (according to Inv. Briggs) contains “all of the important and material facts” underlying this matter, nor during the suppression hearing before Judge Murad, which led to the dismissal of the criminal indictment against Plaintiff.  [Tr. 109/3‑9; 24/23‑25; 25/1‑11.]  On this basis, Plaintiff respectfully submits that no such conversation took place.  Defendants proceeded to the Apartment, but they did so without other information sufficient to overcome the deficiency on the face of the Warrant and eliminate the possibility of actual error.  Therefore, the Warrant was invalid and could not serve as the basis (even if it had been executed) for the search of the Apartment.
C.
Defendants Have Not Satisfied Their Burden of Demonstrating that the Search of the Apartment Was the Product of Ms. Howard’s Voluntary Consent TC "C.
Defendants Have Not Satisfied Their Burden of Demonstrating that the Search of 
the Apartment Was the Product of Ms. Howard’s Voluntary Consent" \f C \l "3" .

Since Defendants’ search of the Apartment was not conducted pursuant to a warrant, they must satisfy their burden of demonstrating that an exception exists to the warrant requirement.


The exceptions to the warrant requirement are “few in number and carefully delineated.”  United States Dist. Court, 407 U.S. at 318 TA \s "USDC" ; United States v. Kiyuyung, 171 F.3d 78, 83 (2d Cir. 1999) TA \l "United States v. Kiyuyung, 171 F.3d 78 (2d Cir. 1999)" \s "Kiyuyung" \c 1 .  One such exception occurs where a defendant obtains the voluntary consent of a person authorized to grant such consent and permission to enter the home.  See United States v. Eliot, 50 F.3d 180, 185 (2d Cir. 1995) TA \l "United States v. Eliot, 50 F.3d 180 (2d Cir. 1995)" \s "Eliot" \c 1 .  If a defendant relies on the consent exception, he must demonstrate by a preponderance of the evidence that the consent was voluntary.  See Schneckcloth v. Bustamonte, 412 U.S. 218, 248‑49 (1973) TA \l "Schneckcloth v. Bustamonte, 412 U.S. 218 (1973)" \s "Schneckcloth" \c 1 .  To ascertain the validity of the consent, a court must examine the “totality of the circumstances” to assess whether the purported consent was “a product of that individual’s free and unconstrained choice, rather than a mere acquiescence in a show of authority.”  United States v. Wilson, 11 F.3d 346, 351 (2d Cir. 1993) TA \l "United States v. Wilson, 11 F.3d 346 (2d Cir. 1993)" \s "Wilson 2" \c 1 .


Admittedly, Ms. Howard signed a search waiver and a statement stating that she gave Defendants permission to search of the Apartment.  However, upon review of the circumstances surrounding the execution of each of these documents, it is clear that Ms. Howard’s purported consent was not a product of her free and unconstrained choice, but rather a mere acquiescence to a show of authority.  Importantly, no one ever advised Ms. Howard that she had the right not to sign either the waiver or the statement.  [Tr. 51/17‑20; 56/7‑9.]

At Trial, Ms. Howard testified as to how she felt throughout the time she spent with Defendants, as well as the reasons for why she agreed to do what she did.  It is important to remember the specifics of the ordeal that she was put through ‑ Defendants entered her apartment without her permission; they were heavily armed, they threatened her with prison time, they ordered her around her own apartment, and they refused to allow her to call her attorney on two occasions, including when Inv. Briggs proposed the execution of a search waiver.

Prior to that day, Ms. Howard had never been arrested, never had a police officer point a gun at her, and certainly had never had police officers come into her home.  [Tr. 45/23‑25; 46/1‑5.]  Justifiably, she was emotionally overwhelmed when Defendants first arrived – Ms. Howard testified that:

I was scared.  I didn’t know what was going on.  I didn’t know what I was going to do, what I was going to do with my kids.  I just didn’t know how I was going to get out of whatever I had done.  I didn’t want my family to know about anything.  I mean, I’m religious, it was just hard, it was hard.

[Tr. 46/7‑12.]

Later on, when Inv. Briggs asked Ms. Howard if she would be willing to sign a search waiver, Ms. Howard testified that she “felt closed in, boxed in” and that she felt that she had to sign the waiver because Inv. Briggs had told her that she would go to jail for eight years for what was found in her Apartment if she refused to do so.  [Tr. 50/17‑25; 51/21‑24.]

In regards to whether her consent was freely and voluntarily given, Ms. Howard testified that:
No, I didn’t freely give it to them, but I did, I signed the waiver.  I was afraid, scared, didn’t know which way to go.  Couldn’t call my lawyer because they said I didn’t need one.  I didn’t know what to do, so I signed it.

[Tr. 66/20‑25.]


At the station, when presented with the statement prepared by Inv. Briggs, Ms. Howard once again felt that she had no choice but to sign the statement – Ms. Howard testified that:
I felt as though I had to sign [the statement] because for me [to] get out of there, for me to be able to go back home with my kids and not have a big ruckus and things going on to ruin my reputation or whatever that I may have out there.

[Tr. 56/3‑6.]

Throughout the events that underlie this action, Ms. Howard was afraid – afraid of the police officers and afraid to go to jail.  She did what she thought she had to do in order to avoid losing her children, as well as in the hope that Defendants would leave her alone if she did what they asked.  That said, Ms. Howard’s consent was not a product of her free and unconstrained choice, and cannot serve as a legitimate basis for an exception to the search warrant requirement.
D.
The Search of the Apartment Took Place Prior to Ms. Howard Signing the Search Waiver TC "D.
The Search of the Apartment Took Place Prior to Ms. Howard Signing the Search Waiver" \f C \l "3" .

Regardless of whether the waiver was the product of Ms. Howard’s voluntary consent, the search of her bedroom took place before she signed the waiver.  Ms. Howard testified that Defendants entered the Apartment without her permission and proceeded to conduct a cursory search.  [Tr. 45/7‑15; 48/5‑9.]  Then, Defendants went into Ms. Howard’s bedroom and shut the door.  [Tr. 48/4‑19, 23‑24.]  While they were in there, Ms. Howard was able to hear sounds consistent with a search of the room.  [Tr. 29/2‑6.]  When the phone rang and Ms. Howard opened the door, she was able to confirm her suspicions and saw that the room was “completely wrecked” and that Plaintiff’s briefcase was open and sitting on the bed.  [Tr. 49/7‑11.]  Only thereafter did Inv. Briggs come out of the bedroom and ask her if she would be willing to sign a search warrant.  [Tr. 50/17‑25; 51/3‑8.]  However, by then any consent that Ms. Howard could provide was worthless – Defendants had already illegally searched her bedroom and seized the evidence upon which Plaintiff was later indicted.

Not surprisingly, Inv. Briggs testified to a different series of events, but his version defies logic.  For example, initially, Inv. Briggs testified that when he entered the Apartment, Mr. Miller was standing in the living room, and Inv. Briggs could not recall if Mr. Miller was standing behind a door.  [Tr. 88/20‑22.]  However, after Inv. Briggs was presented with his testimony from the suppression hearing held before Judge Murad, he acknowledged that Mr. Miller was standing behind the front door like he was hiding when Defendants arrived.  [Tr. 116/11‑21.]

Inv. Briggs also initially testified that when he reached the third floor, Ms. Howard was standing in the open doorway to her apartment and said that she would be right back because she had to get back to the telephone.  [Tr. 88/8‑17; 113/16‑25; 114/1‑2.]  Inv. Briggs was not sure how Ms. Howard came to be at the open door because “[he] didn’t knock and [he] wasn’t the first one in the door or at the door.”  [Tr. 88/8‑17.]

When presented with his testimony from the suppression hearing, Inv. Briggs admitted that he could not remember what occurred.  At the hearing, when he was asked if he was the first officer to enter the Apartment, Inv. Briggs testified that “[he] believed that there was someone directly in front of me, I believe [I was] the second one to go in.  There were two of us kind of side by side in the doorway.”  [Tr. 115/5‑11.]  Once presented with his prior testimony, Inv. Briggs stated:
I can remember that Lorraine came to the door, whether she opened it up in my presence or whether it was already open in my presence, perhaps she heard us coming up the stairs and she opened the door, I don’t recall, but she was right there at the door, the door was not forced.

[Tr. 115/16‑20.]

Given the fact that it is uncontroverted that Mr. Miller was standing behind the Apartment door and Ms. Howard was in the midst of a telephone conversation when Defendants arrived, Inv. Briggs’s version of the facts seems unlikely.  Why would Ms. Howard interrupt her conversation with her niece, leave her bedroom, and open the door, when Ms. Miller was standing right there?  It does not make sense.

It is much more likely that Defendants used Ms. Howard’s keys (which were heard before they entered, needed to open the first‑floor door, and had been seized during Plaintiff’s arrest) and opened the door themselves.  This is especially likely considering Inv. Briggs’s testimony that he was concerned about the possibility of destruction of evidence and, more importantly, he was concerned that whoever was in the Apartment posed a threat to the officers’ safety.  [Tr. 112/2‑8, 15‑18.]  Opening the door with the key would not provide the occupants of the Apartment with any notice of the officers’ presence, and would serve to limit the destruction of evidence and protect the officers from harm.
E.
Defendants Have Not Sustained Their Burden of Proving Their Entitlement to Qualified Immunity TC "E.
Defendants Have Not Sustained Their Burden of Proving Their Entitlement to Qualified Immunity" \f C \l "3" .

Qualified immunity is “an affirmative defense that shields government officials ‘from liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.’”  Stephenson v. Doe, 332 F.3d 68, 76 (2d Cir. 2003) TA \l "Stephenson v. Doe, 332 F.3d 68 (2d Cir. 2003)" \s "Stephenson" \c 1  (quoting McCardle v. Haddad, 131 F.3d 43, 50 (2d Cir. 1997) TA \l "McCardle v. Haddad, 131 F.3d 43 (2d Cir. 1997)" \s "McCardle" \c 1 ).  As such, defendants bear the burden of proving their entitlement to qualified immunity.  See McCardle TA \s "McCardle" , 131 F.3d at 50.


1.
Violation of a Fourth Amendment Right TC "1.
Violation of a Fourth Amendment Right" \f C \l "4" .

In order to determine if defendants have satisfied their burden and are entitled to qualified immunity, the Court must conduct a two‑part inquiry.  The threshold question is “whether, ‘taken in the light most favorable to the party asserting the injury, . . . the facts alleged show the officer’s conduct violated a constitutional right.’”  Loria v. Gorman, 306 F.3d 1271, 1281 (2d Cir. 2002) TA \l "Loria v. Gorman, 306 F.3d 1271 (2d Cir. 2002)" \s "Loria" \c 1  (quoting Saucier v. Katz, 533 U.S. 194, 201 (2001)).

Taken in the light most favorable to Plaintiff, the facts show that Defendants’ conduct violated his Fourth Amendment to be free from unreasonable searches.  As discussed above, Defendants entered the Apartment without a search warrant or Ms. Howard’s permission, conducted a search prior to requesting consent to do, and obtained a search waiver that was not the product of Ms. Howard’s voluntary consent.  That said, Defendants’ violated Plaintiff’s Fourth Amendment right.

2.
Objective Reasonableness of Defendants’ Belief in the Lawfulness of Their 


Actions TC "2.
Objective Reasonableness of Defendants’ Belief in the Lawfulness of His Actions" \f C \l "4" .

The second part of the inquiry requires a determination of “‘whether the right was clearly established’ at the time it was allegedly infringed.”  Id. TA \s "Loria"   “The relevant, dispositive inquiry in determining whether a right is clearly established is whether it would be clear to a reasonable officer that his conduct was unlawful in the situation he confronted.”  Id. TA \s "Loria"   That is, if the officer’s conduct violated a right, the Court must analyze the objective reasonableness of the officer’s belief in the lawfulness of his actions.  See id. TA \s "Loria"  (citing Poe v. Leonard, 282 F.3d 123, 133 (2d Cir. 2002)).  If the officer’s belief was not objectively reasonable, “qualified immunity offers him no solace.”  Id. TA \s "Loria"  (citing Harlow v. Fitzgerald, 457 U.S. 800, 818‑19 (1982)).


It is not objectively reasonable to conclude that Defendants’ conduct was lawful in the situation they confronted.  Looking at the situation objectively, it is difficult to conclude that a reasonable police officer would believe that it is lawful to (1) enter a home using the occupant’s key without a warrant, (2) search the home prior to receiving consent, and (3) subsequently obtain consent to legitimize a search that had already taken place.  Since Defendants’ conduct was not objectively reasonable, they are not entitled to qualified immunity.
POINT II

PLAINTIFF’S FIFTH AMENDMENT RIGHT WAS VIOLATED BY THE USE OF A COMPELLED STATEMENT IN A CRIMINAL PROCEEDING TC " POINT II
PLAINTIFF’S FIFTH AMENDMENT RIGHT WAS VIOLATED BY THE USE OF A COMPELLED STATEMENT IN A CRIMINAL PROCEEDING" \f C \l "2" 
A.
Defendants Violated Plaintiff’s Fifth Amendment Right Not to Have a Compelled Statement Used Against Him in a Criminal Proceeding TC "A.
Defendants Violated Plaintiff’s Fifth Amendment Right Not to Have a Compelled Statement Used Against Him in a Criminal Proceeding" \f C \l "3" .

A Section 1983 TA \s "1983"  remedy for a violation of plaintiff’s Fifth Amendment right will exist where police officials, acting under color of state law, subjected him to the deprivation of that constitutional right.  See Weaver v. Brenner, 40 F.3d 527, 534 (2d Cir. 1994) TA \l "Weaver v. Brenner, 40 F.3d 527 (2d Cir. 1994)" \s "Weaver" \c 1 .  The key issue is whether a self‑incriminating statement was obtained, not by failure to read the Miranda warnings, but by coercion.  See Deshawn E. v. Safir, 156 F.3d 340, 346 (2d Cir. 1998) TA \l "Deshawn E. v. Safir, 156 F.3d 340 (2d Cir. 1998)" \s "Safir" \c 1 .

The Fifth Amendment, made applicable to the states through the Fourteenth Amendment, provides in relevant part that “no person . . . shall be compelled in any criminal case to be a witness against himself.”  U.S. CONST. amend. V TA \l "U.S. CONST. amend. V" \s "amend. V" \c 7 .  It guarantees “the right of a person to remain silent unless he chooses to speak in the unfettered exercise of his own will, and to suffer no penalty . . . for such silence.”  Malloy v. Hogan, 378 U.S. 1, 8 (1964) TA \l "Malloy v. Hogan, 378 U.S. 1 (1964)" \s "Malloy" \c 1 .

Although the Fifth Amendment simply refers to the use of a statement “in any criminal case,” the use or derivative use of a compelled statement in any criminal proceeding against the declarant violates that person’s Fifth Amendment rights – use of the statement at trial is not required.  See Weaver TA \s "Weaver" , 40 F.3d at 535.  Specifically included, of course, is the use of a compelled statement before a Grand Jury because it makes the declarant a witness against himself in a criminal case which will lead to the infliction of criminal penalties against him.  Id. TA \s "Weaver" 

The Fifth Amendment privilege against compulsory self‑incrimination clearly applies to the several States, but the determination of whether interrogation techniques are coercive are made under the Due Process Clause of the Fourteenth Amendment.  See Colorado v. Connelly, 479 U.S. 157, 163 (1986) TA \l "Colorado v. Connelly, 479 U.S. 157 (1986)" \s "Colorado" \c 1 .  The Due Process Clause prohibits self‑incrimination based on fear, torture, or any other type of coercion.  See Brown v. Mississippi, 297 U.S. 278, 285‑86 (1936) TA \l "Brown v. Mississippi, 297 U.S. 278 (1936)" \s "Brown" \c 1 .  The applicable test is whether a declarant’s statements were made voluntarily, which depends upon examining all of the circumstances surrounding the interrogation to see if police overreaching overcame the declarant’s will and led to an involuntary confession, one which was not freely given.  See Safir TA \s "Safir" , 156 F.3d at 348; Weaver TA \s "Weaver" , 40 F.3d at 536.  Where an admission is the product of deception, and not the product of a free and deliberate choice, there is no voluntary relinquishment of the Fifth Amendment right.  See United States v. Male Juvenile, 121 F.3d 34, 41 (2d Cir. 1997) TA \l "United States v. Male Juvenile, 121 F.3d 34 (2d Cir. 1997)" \s "Male Juvenile" \c 1  (quoting Moran v. Burbine, 475 U.S. 412, 421 (1986)).

Based on the testimony of Plaintiff regarding the circumstances surrounding his verbal admission of ownership of the seized items, he has established that his statement was not freely given, but was rather the product of Defendants’ overreaching.  Plaintiff testified that he was not provided with his Miranda rights at the time of his arrest and his request to contact his attorney was denied.  [Tr. 12/25; 13/1‑2, 6‑10.]  Once he was brought to the Utica Police station and placed in a holding tank, Plaintiff was left there for several hours while Defendants went to the Apartment.  [Tr. 13/15‑22.]

Inv. Briggs testified that, after he returned from the Apartment, he sent for Plaintiff so that he could be “confronted with everything we had.”  [Tr. 99/19‑23.]  Once Plaintiff was brought upstairs to the office, Inv. Briggs “told him that we had went to his apartment and we had Lorraine and Gary Miller and we had the cocaine that was in a briefcase and the drug paraphernalia.”  [Tr. 99/23‑25; 100/1.]  Then, according to Inv. Briggs, Plaintiff spontaneously stated that “Lorraine Howard did not have anything to do with it, the stuff is mine.”  [Tr. 100/1‑3.]

It seems unlikely that the situation would have played out exactly as Inv. Briggs described.  What is more likely is the scenario to which Plaintiff testified, namely that he was brought to the office, confronted with the evidence, and presented with a deal by which his girlfriend would not be charged and he would plea to a specific charge.

What further corroborates Plaintiff’s version of the story is the fact that Inv. Briggs testified that Plaintiff provided information regarding Mr. Grimes, a phone call was made, and a search warrant was issued based on the information obtained during the phone call.  [Tr. 100/14‑21.]  If Defendants received an oral admission immediately upon Plaintiff’s arrival at the office, why would they propose a deal?  They already had what they needed to obtain an indictment and a probable conviction.

Instead, what makes more sense is that Inv. Briggs proposed a deal to Plaintiff, and he accepted, admitted ownership of the seized items, and provided Defendants with information that led to the arrest of Mr. Grimes.  Unfortunately, after Plaintiff fulfilled his part of the bargain, Defendants went back on theirs and Plaintiff was indicted.


Since Defendants made dishonest promises of consideration, Plaintiff was deprived of his ability to make a rational decision.  Such a tactic, combined with the evidence as to the fact that Plaintiff was not allowed to contact his attorney, was held in a holding tank for several hours, threats were made to incarcerate his girlfriend, and the environment in which the verbal statement was made, rendered the statement coerced.  Since Defendants elicited a coerced statement from Plaintiff and that statement was presented to the Grand Jury that indicted him, Plaintiff’s Fifth Amendment right was violated.
B.
Defendants Have Not Sustained Their Burden of Proving Their Entitlement to Qualified Immunity TC "B.
Defendants Have Not Sustained Their Burden of Proving Their Entitlement to Qualified Immunity" \f C \l "3" .

Once a plaintiff proves that he had a clearly established Fifth Amendment right at the time of his interrogation, the burden shifts to the defendant to demonstrate that it was objectively reasonable for them to believe that their coercive actions were lawful and that they are entitled to qualified immunity.  See Weaver TA \s "Weaver" , 40 F.3d at 537; Kaminsky v. Rosenblum, 929 F.2d 922, 925 (2d Cir. 1991) TA \l "Kaminsky v. Rosenblum, 929 F.2d 922 (2d Cir. 1991)" \s "Kaminsky" \c 1 .

It is not objectively reasonable to conclude that Defendants’ conduct was lawful in the situation they confronted.  Looking at the situation from the perspective of an objective police officer, it is difficult to conclude such an officer would believe that it is lawful to present a false plea deal and threaten a person’s girlfriend with incarceration in order to obtain an admission.  Since Defendants’ conduct was not objectively reasonable, they are not entitled to qualified immunity.
POINT III

BASED ON THE VIOLATION OF HIS CONSTITUTIONAL RIGHTS, PLAINTIFF IS ENTITLED TO DAMAGES TC " POINT III
BASED ON THE VIOLATION OF HIS CONSTITUTIONAL RIGHTS, PLAINTIFF IS ENTITLED TO DAMAGES" \f C \l "2" 

From the time of his arrest until the time of his sentencing on the pending charge, Plaintiff was incarcerated based on charges stemming from the illegal search at the Apartment.
  To be clear, if not for those charges, Plaintiff would have otherwise been free.  At the time of his arrest, he was free on bond on a pending charge.  That bond was not discontinued until the time of his sentencing.  The following table depicts the applicable series of events, as well as the number of days between each event:
	November 18, 1988
	55
	 
	 
	 
	Arrested (at time, free on bond on pending charge)

	January 12, 1989
	
	 
	 
	 
	Released because of failure to indict (still on bond)

	January 18, 1989
	 
	231
	 
	 
	Re‑arrested/indicted on possession of items seized from the Apartment

	July 21, 1989
	 
	
	148
	 
	Suppression hearing on the Apartment evidence

	July 26, 1989
	 
	
	
	42
	Decision issued suppressing the Apartment evidence

	September 6, 1989
	 
	
	
	
	Indictment dismissed/sentenced on pre‑existing charge (bond discontinued)



As depicted by the foregoing, Plaintiff was incarcerated for a total of 286 days – time that he would have been otherwise free.  As damages for the violations of his constitutional rights, Plaintiff is entitled to recover the fair value of his loss of freedom caused by the illegal and unconstitutional conduct of Defendants. 
CONCLUSION TC "CONCLUSION" \f C \l "1" 
Based on the evidence submitted at Trial and for the foregoing reasons, Plaintiff respectfully requests that the Court award (1) Judgment in Plaintiff’s favor on the causes of action asserted, (2) damages based on his period of unjustified incarceration and the value of the items seized and never returned, (3) reasonable attorney’s fees, and (4) whatever other relief the Court deems just and proper.
DATED:
December 15, 2003


HISCOCK & BARCLAY, LLP
By: ____________________________
John D. Cook
Bar Roll No. 511491
Attorneys for Plaintiff
Office and Post Office Address
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Syracuse, New York 13221‑4878

Telephone
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Facsimile
(315) 703‑7353
� Defendants stipulated to the fact that they were acting under color of state law during the course of events that underlie this action.  See Docket No. 106.


� Defendants stipulated to the fact that Plaintiff’s oral admission of ownership of the items seized from the Apartment was presented to the Grand Jury.  See Docket No. 106.


� Citations to the Trial transcript are in the following format: [Tr. (page)/(line).].


� At the time of his arrest, Plaintiff was free on bond on a pending charge.  [Tr. 26/5-7.]


� At that time, Ms. Howard had an attorney, Oscar McKenzie, Jr., who is Ms. Howard’s brother.  [Tr. 53/22-25; 54/1-2.]


� The briefcase belonged to Plaintiff.  [Tr. 49/19-20.]  While Ms. Howard was getting dressed earlier that day, she saw the briefcase under her bed when she went to get her shoes (which were also under her bed).  [Tr. 50/1-2; 70/15-23.]  When she saw it, she attempted to open the briefcase, but it was locked.  [Tr. 50/3-4; 71/1-10.]


� At Trial, Ms. Howard testified, “when they asked me to sign the search waiver, I asked again would I be able to call my attorney because I’ve never, I hadn’t never ever been in trouble before and I didn’t know what to do or how to, you know, react, so I needed help, so I felt.  And, you know, they told me that I didn’t need one.”  [Tr. 53/8-13.]


� At Trial, Ms. Howard testified, “I felt closed in, boxed in.  I felt as though I had to sign it because of what they had said prior to.  It was like I was afraid.  It was hard.”  [Tr. 51/22-24.]


� The briefcase was not taped prior to the arrival of the police officers.  [Tr. 52/23-25; 70/9-14.]


� Now deceased, Sr. Inv. Partipelo is a former Defendant in this action.  See Docket No. 105.


� Once released, Plaintiff remained free on bond on a (pre�existing) pending charge.  [Tr. 36/5-7.]


� Admitted into evidence at Tr. 107/19.


� The Report  does state that a search warrant was issued for the persons of Plaintiff and Mr. Miller, any motel room occupied by Mr. Miller, and Plaintiff’s van, but conspicuously absent is any mention of a search warrant issued for, or executed at, the Apartment.  See Exhibit J�8.


� Admitted into evidence at Tr. 67/22.


� Not admitted into evidence, but reference to the Application is necessary for a particularity analysis in the absence of the Warrant itself.


� No supplemental affidavit was produced by Defendants; therefore, Plaintiff will assume that one does not exist.


� Inv. Briggs testified that the buildings 1635 and 1637 Kemble Street were both three�story, three�apartment, flat roofed, light-colored buildings.  [Tr. 86/19�25; 87/1�4.]  Inv. Kaczor also testified that someone “would have a hard time distinguishing [between the two buildings] unless you could see the actual numbers on the house.”  [Tr. 136/2�13.]  While an argument could have been made that Defendants justifiably entered the wrong building based upon such a physical description, the Warrant at issue here only described the property as a “third floor apartment . . . located in a multiple dwelling apartment House in the city of Utica, N.Y.”  There was no description of a specific number of apartments, type of roof, or color, so the similar characteristics of the building are irrelevant for an analysis of whether what the Warrant actually said provided an adequate detailed physical description of the property to be searched.





� At Trial, there was conflicting testimony as to where this conversation took place.  Inv. Briggs testified that the woman “went to the third floor apartment and went in,” Defendants “walked in basically right behind [her],” and then she was told that they had a search warrant.  [Tr. 85/7�21.]  Inv. Kaczor (after listening to Inv. Briggs’s testimony) testified that the conversation with the woman took place on “the third floor landing.”  [Tr. 135/3-11.]





� With the exception of the six-day period between the date when Plaintiff was released and then re-arrested.
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